LAW AND — 
CONTEMPORARY 
PROBLEMS 











~ SENTENCING 











SCHOOL OF LAW + DUKE UNIVERSITY 
VOL. XxXill SUMMER, 1958 No. 3 








LAW AND CONTEMPORARY PROBLEMS 


A QUARTERLY PUBLISHED BY THE DUKE UNIVERSITY SCHOOL OF LAW 
DURHAM, NORTH CAROLINA 


Metvin G. Suimm, Editor 
Rosinson O. Everett, Associate Editor 


Eprroriat Apvisory Boarp 


Joun S. Brapway, R. Taytorn Core, Roserr Kramer, Weston LaBarre, Ervin R. Larry, 
Joseru J. Spencter, Dace F. Stansspury, anp Ciive M. ScHitrHorr (London). 


VOLUME 23 SUMMER, 1958 NuMBER 3 

















CONTENTS 
SENTENCING 


PAGE 

Melvin G. Shimm 399 

Tue Arms oF THE CrimMinaL Law Henry M. Hart, Jr. 401 
Dracnostic TECHNIQUES IN AID OF SENTENCING Ralph Brancale 442 
Prepictive Devicks AND THE INDIVIDUALIZATION OF JUSTICE Sheldon Glueck 461 
SENTENCING BY AN ADMINISTRATIVE Boarp Norman S. Hayner 477 


SENTENCING StructuRE: Its Errect upon SysTEMS FOR THE ADMINISTRATION 
OF CRIMINAL JUSTICE Lloyd E. Ohlin and Frank ]. Remington 495 
Tue Juventte Court: Contrapictory OrreNTATIONS 
IN Processinc OFFENDERS 
Sentencinc Unprer THE Mopet Penat Cope 
A Cririguz or THE Moper Penat Cope 
SENTENCING PRoposaLs Will C. Turnbladh 544 
ComparaTIve SENTENCING PRACTICE Hermann Mannheim 577 


Views expressed in articles published in this periodical are to be attributed to their authors and 
not to the periodical, its editors, or Duke University. 





PUBLISHED QUARTERLY 
WINTER, SPRING, SUMMER, AUTUMN 
Subs: riptions: U. S. & Possessions $5.00; Foreign $5.50. Single copies $2.00 
(A supply of copies of all issues is provided to fill orders for single numbers) 
For information about microfilm (copies are now available in this form) write: University Microfilms, 
313 N. First St., Ann Arbor, Mich. 





+ 


Address all communications to Law aNnp ConTEMPORARY PRroBLEMs . 
Doxg Sration, Durnam, NorrH Caro.ina 
Copyright, 1958, by Duke University 


Entered as second-class matter December 10, 1946, at the post office, Durham, North Carolina, 
under the Act of March 3, 1879 





SVVVV UV VV VV UV VV VU VV VV 


LEADERSHIP 


“West” STATUTES — State and Federal 





“West” REPORTERS — State and Federal 
“West” DIGESTS — State and Federal 


are acknowledged leaders 
in their fields! 








WEST PUBLISHING CO. 


St. Paul 2, Minnesota 











An Index to Modern Legal Problems 


6 
On each of the following topics, Law aND CONTEMPORARY PROBLEMS has published a 
symposium dealing with the legal, economic, administrative, and other social-science aspects of 
the subject. The date indicates the year of publication. 


Agricultural Adjustment in the South 1934 Labor in Wartime 1942 
Air Cargo 1950 Land Planning in a Democracy 1955 
Alcoholic Beverage Control 1940 Legislative Reapportionment 1952 
Alimony 1939 Literary and Artistic Products and 
Atomic Power Development 1956 Copyright Problems 1954 
Aviation Transport 1946 Loan Shark Problem Today 1954 
Children of Divorced Parents 1944 Low-Cost Housing and Slum Clearance 1934 
Close Corporation 1953 Medical Care 1939 
Collective Bargaining Under the Nareoties 1957 
Wagner Act 1988 New Look in Corporation Law 1958 
Collection of Real Property Taxes 1936 Migratory Divoree 1935 
ees oat Sane Hae 194" Nationalization of British Industries 1951 
Commercial Arbitrationt 1952 Obscenity and the Arts 1955 
Commercial Codet 1951 oid Age Security and Welfare Titles 
Consumption Taxes 1941 of the Social Security Act 1936 
Cooperatives 1948 Patent Systemt 1947, 1948 
Correction of Youthful Offenders 1942 presidential Office 1956 
Delivered Pricing 1950 Preventive Law of Conflicts 1956 
Divorce: A Re-examination of Price Control in a Cold War 1954 
Basic Concepts 1953 Price Discrimination and Price 
Emergency Price Control Act 1942 Cutting 1937 
Enemy Property 1945 Private Insurance 1950 
Excess Profits Taxation 1943 Protection for the Consumer of 
Expert Testimony 1935 Food and Drugs 1933 
Farm Tenancy Legislation 1937 Radio and Televisiont 1958 
Federal Courts 1948 Railroad Reorganization 1940 
Federal Employers’ Liability Actt 1953 Regulation of Insurance 1950 
Federal Income and Estate Taxation 1940 Regulation of Natural Gas 1954 
Federa] Powers Over Crime 1934 Religion and the State 1949 
Financial Protection for the Motor River Basin Development 1957 
Accident Victim 1936 School Pupils and the Law 1955 
Financing Small Business 1945 Secured Commercial Financing 1948 
Food, Drug, and Cosmetic Legislation 1939 Securities Actt 1937 
Governmental Marketing Barriers 1941 Sherman Antitrust Act and Its 
Government Tort Liability 1942 Enforcement 1940 
Hemispheric Trade Trade-Marks in Transition 1949 
Home Financing ‘Unauthorized Practice of Law’’ 
Housing Controversy 1938 
Immigration Unemployment Compensation 1936 
Instalment Selling 35 Urban Housing and Planning 1955 
Institutional Investments Wage Earners’ Life Insurance 1935 
International Human Rightst Wage and Hour Law 1939 
International Trade Barriers War Claims 1951 
Interterritorial Freight Rates War Contract Renegotiation 1943 
Investment of Trust Funds War Contract Terminationt 1944 
Labor Dispute Settlement Water Resources 1957 


Subscriptions: $5.00 per year ($5.50 foreign; $5.15 Canadian and Pan-American). 

Single Copies: The price for single issues is $2.00 per copy, postpaid in the U. 8S. Copies of 
all back issues are available. 

Bulk orders: On orders for ten or more copies of a single issue a discount of 20 per cent 
is applicable, f.o.b. Durham, N. C. 

Complete sets: Arrangements can be made to supply complete sets, unbound, at a discount 
of 20 per cent from the combined price for the individual issues, f.o.b. Durham, N. C. 


t Published in two parts, priced separately. 


LAW AND CONTEMPORARY PROBLEMS 


DUKE STATION DURHAM, NORTH CAROLINA 























THe AuTUMN, 1958 IssuE oF 


LAW AND CONTEMPORARY PROBLEMS 


will be devoted to 


a symposium on 


CRIME AND CORRECTION 











DUKE UNIVERSITY 


Trinity College 
(Undergraduate) 


Woman’s College 
Graduate School 
Divinity School 
School of Law 
School of Medicine 
School of Nursing 
School of Forestry 





College of Engineering 


Summer Session 
Address inquiries to 


Tue SECRETARY 


Duke University Durham, N. C. 


























PARTNERS & PARTNERSHIPS 
LAW AND TAXATION 


— TAXATION has become such a force in business 


operations that it must be accorded equal rank with 
the substantive law. 


This new text recognizes this fact; and now for the first 
time substantive law and federal tax law, which are both 
applicable to Partners and Partnerships, are combined in a 
single work. 


These two volumes will give the answers to partner- 
ship problems; and save the tedious search through many 
sources which has formerly been necessary. 


The authors, J. M. Barrett and Erwin Seago, are nationally 
recognized legal authorities; and Dale H. Flagg, federal tax 
expert, has counselled the authors on the critical tax phases. 


ORDER YOUR SET NOW! $30.00 
WITH 1958 SUPPLEMENT 


THE MICHIE COMPANY 


LAW PUBLISHERS, CHARLOTTESVILLE, VA. 























Eighty-five Years of Service 


Four score and five years ago, in 1873, Shepard's 
hung up its shingle and began furnishing the legal 
profession with a case citation service limited in scope 
and cumbersome in form. 


Today, eighty-five years later, Shepard's publishes a 
comprehensive citation service in compact form cov- 
ering every state and federal jurisdiction from coast 
to coast and embracing all types of citations—to cases, 
to constitutions, to statutes, and to other repositories 
of law. The little 1873 group of initial purchasers 
has grown to thousands upon thousands of members 
of the Bench and Bar, law schools and law libraries 
to whom SHEPARD'S CITATIONS has by their own 


acknowledgment become an “‘indispensable service.” 


On this occasion of the eighty-fifth anniversary of its 
founding, Shepard's looks with confidence and faith 
to the future and continues firm and resolute in its 
determination ever to be of the greatest possible 
service to the legal profession. 


Shepard’s Citations 
COLORADO SPRINGS 
COLORADO 





The Conquest of 
Legal 


_ RESEARCH 
for the 
Practicing Lawyer 


The Annotated Reports System frees the lawyer 
from tedious, unprofitable research. 


Only The Annotated Reports System is the end 
product of TOTAL RESEARCH in all the law’s 
cases, texts, encyclopedias, digests, statutes and mis- 
cellaneous publications. 


The lawyer who uses The Annotated Reports System lets experienced 
legal editors do the backbreaking spadework, and profits from their millions of 
hours of skilled research. 





THE ANNOTATED REPORTS SYSTEM 











Annotated Reports: AMERICAN LAW REPORTS 
U.S. SUPREME CourT Reports, L.ED, 


Text Statement: AMERICAN JURISPRUDENCE 


Formbooks: AM JUR LEGAL FoRMS 
AM JUR PLEADING AND PRACTICE FORMS 





( The Lawyers Co-operative Publishing Co. 


ROCHESTER 14, NEW YORK 








LAW AND CONTEMPORARY 
PROBLEMS 





VOLUME 23 SUMMER, 1958 NuMBER 3 





FOREWORD 


Sentencing the convicted offender is a critically important nexus in the process of 
criminal justice administration. Signalizing, on the one hand, the termination of 
the trial phase, sentencing must accurately reflect the community's attitude toward 
the misconduct of which the offender has been adjudged guilty, and thereby ratify 
and reinforce community values. Marking, on the other hand, the threshold of 
the sanction or treatment phase, however, and largely defining its character and 
length, sentencing must also look to the offender’s rehabilitation, to his restoration 
as a functioning, productive, responsible member of the community. 

These objectives are, in a sense, somewhat complementary. Both recognize 
and subserve the interests of the community and those of the offender, however 
different their emphases may be. Thus, the first objective, despite its strong com- 
munity orientation, does not ignore the offender as an individual, since his rehabilita- 
tion requires his acknowledgment and acceptance of the obligations of community 
life. The second objective, likewise, despite its focus on the offender as an individual, 
does not ignore the community, since the community has a vital stake in his 
realization of his potential and the consequent social contribution that he can make. 
Nevertheless, the sentencing authority must, in each case, still discriminate the quite 
distinct policies underlying these objectives, strike an appropriate balance between 
them, and shape its decision accordingly. 

But how is this discretion optimally to be exercised? Where should responsibility 
for decision be vested? What alternative types of disposition should be made avail- 
able? What limitations should be imposed on severity of the sentence? What criteria 
should be employed as guides? It is to an examination of these and other related 
questions that this symposium is directed. 

The conscientious discharge of the sentencing function, wherever it may be 
lodged and however it may be circumscribed, has been greatly facilitated by scientific 
tools and techniques. Their constant refinement and growing reliability and pre- 
cision are rendering them increasingly more widely and readily employable. De- 
signed to disclose the unique needs of each offender, these adjuncts purport, within 
certain broad bounds, to obviate the more blatant shortcomings of present sentencing 
practices by permitting a rational and supportable individualization of justice. Many 
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of these advances are still in a rather primitive stage of development and are not, of 
course, as completely satisfactory in actual operation as ideally might be wished. But 
their promise is bright, and the prospect of their even greater utility and recognition 
and influence is hopeful. 

In effecting any changes in sentencing practices, however, due regard must be 
had for the institutional framework within which they must be implemented. Exist- 
ing systems of criminal justice administration are geared to certain pragmatic patterns 
and procedures. The expected benefits of any projected sentencing structure or 
correctional philosophy, therefore, must carefully be weighed against the resultant 
disequilibrium its adoption might entail, and appropriate safeguards must be taken. 
Otherwise, supposed progress may well prove to be illusory, and the hard-gained 
victory Pyrrhic. 

Much in the way of time, energy, and resources has been devoted in recent 
years to thorough-going analysis and evaluation of these and other aspects of the 
sentencing problem. The fruits these studies have borne may be seen most clearly 
in the sentencing proposals now being articulated by the American Law Institute 
and the National Probation and Parole Association, which, although similar in many 
particulars, diverge quite markedly in others. In assessing the merits of these and 
similar formulations, the extensive and highly-varied experience of other countries 
of more or less cognate culture and tradition may, perhaps, afford illuminating 
insights. 

The editors recognize that few, if any, new considerations may be injected into 
a discussion of this much mulled-over subject at this late date; and in this sense, 
their efforts may be superogatory. They hope, however, that by its balanced, uni- 
fied, and rather comprehensive presentation, this symposium will generate interest 
in still new quarters, promote still further ventilation of basic issues, and, thus, albeit 
in a small way, conduce the sound resolution of a pressing social problem. 

Mevvin G. Summ. 





THE AIMS OF THE CRIMINAL LAW* 
Henry M. Hart, Jr.t 


I 
INTRODUCTION 

In trying to formulate the aims of the criminal law, it is important to be aware 
both of the reasons for making the effort and of the nature of the problem it poses. 

The statement has been made, as if in complaint, that “there is hardly a penal 
code that can be said to have a single basic principle running through it.”* But. it 
needs to be clearly seen that this is simply a fact, and not a misfortune. A penal 
code that reflected only a single basic principle would be a very bad one. Social 
purposes can never be single or simple, or held unqualifiedly to the exclusion of 
all other social purposes; and an effort to make them so can result only in the 
sacrifice of other values which also are important. Thus, to take only one example, 
the purpose of preventing any particular kind of crime, or crimes generally, is quali- 
fied always by the purposes of avoiding the conviction of the innocent and of en- 
hancing that sense of security throughout the society which is one of the prime 
functions of the manifold safeguards of American criminal procedure. And the 
same thing would be true even if the dominant purpose of the criminal law were 
thought to be the rehabilitation of offenders rather than the prevention of offenses. 

Examination of the purposes commonly suggested for the criminal law will show 
that each of them is complex and that none may be thought of as wholly excluding 
the others. Suppose, for example, that the deterrence of offenses is taken to be the 
chief end. It will still be necessary to recognize that the rehabilitation of offenders, 
the disablement of offenders, the sharpening of the community’s sense of right and 
wrong, and the satisfaction of the community’s sense of just retribution may all 
serve this end by contributing to an ultimate reduction in the number of crimes. 
Even socialized vengeance may be accorded a marginal role, if it is understood as 
the provision of an orderly alternative to mob violence. 

The problem, accordingly, is one of the priority and relationship of purposes as 
well as of their legitimacy—of multivalued rather than of single-valued thinking.” 


* This paper is a revision of a mimeographed note originally prepared for first-year law students 
to serve as a supplement to other materials on the basic purposes of the criminal law. It will be seen 
that it still bears the marks of this origin both in the respect of being elementary and in the respect of 
not attempting a comprehensive examination of competing views of the criminal law. 

+ A.B. 1926, LL.B. 1930, S.J.D. 1931, Harvard University. Professor of Law, Harvard University. 
Co-author [with Herbert Wechsler], THe Feperat Courts AND THE FEDERAL System (1953). 

* Livincston HALL AND SHELDON GLUECK, Cases ON THE CRIMINAL Law AND Its ENFORCEMENT 15 


(3d ed. 1958). 
*See Wechsler and Michael, 4 Rationale of the Law of Homicide Il, 37 Corum. L. Rev. 1261, 1262 


(1937). 
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There is still another range of complications which are ignored if an effort is 
made to formulate any single “theory” or set of “principles” of criminal law. The 
purpose of having principles and theories is to help in organizing thought. In the 
law, the ultimate purpose of thought is to help in deciding upon a course of action. 
In the criminal law, as in all law, questions about the action to be taken do not 
present themselves for decision in an institutional vacuum. They arise rather in 
the context of some established and specific procedure of decision: in a constitutional 
convention; in a legislature; in a prosecuting attorney’s office; in a court charged with 
the determination of guilt or innocence; in a sentencing court; before a parole board; 
and soon. This means that each agency of decision must take account always of its 
own place in the institutional system and of what is necessary to maintain the in- 
tegrity and workability of the system as a whole. A complex of institutional ends 
must be served, in other words, as well as a complex of substantive social ends.® 

The principal levels of decision in the criminal law are numerous. The insti- 
tutional considerations involved at the various levels differ so markedly that it 
seems worth while to discuss the question of aims separately, from the point of view 
of each of the major agencies of decision. 


I] 


THE PERSPECTIVE OF CONSTITUTION MAKERS 
We can get our broadest view of the aims of the criminal law if we look at 
them from the point of view of the makers of a constitution—of those who are 


seeking to establish sound foundations for a tolerable and durable social order. 
From this point of view, these aims can be most readily seen, as they need to be 
seen, in their relation to the aims of the good society generally. 

In this setting, the basic question emerges: Why should the good society make 
use of the method of the criminal law at all? 


A. What the Method of the Criminal Law Is 

The question posed raises preliminarily an even more fundamental inquiry: What 
do we mean by “crime” and “criminal”? Or, put more accurately, what should we 
understand to be “the method of the criminal law,” the use of which is in ques- 
tion? This latter way of formulating the preliminary inquiry is more accurate, 
because it pictures the criminal law as a process, a way of doing something, which 
is what it is. A great deal of intellectual energy has been misspent in an effort to 
develop a concept of crime as “a natural and social phenomenon” abstracted from 
the functioning system of institutions which make use of the concept and give it 


*See Note on Organized Societies and the Principle of Institutional Settlement, in Henry M. Hart, 
Jr. anp Avsert M. Sacks, THE Lecat Process: Basic PROBLEMS IN THE MAKING AND APPLICATION OF 
Law 1 (mim. ed. 1957). 

“See the discussion of the Italian positivists and their influence in American criminology in 
JeroME Hart, GENERAL PRINCIPLES OF CRIMINAL Law 539-51 (1947), especially at p. 549. 
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impact and meaning.’ But the criminal law, like all law, is concerned with the 
pursuit of human purposes through the forms and modes of social organization, 
and it needs always to be thought about in that context as a method or process of 
doing something. 

What then are the characteristics of this method? 

1. The method operates by means of a series of directions, or commands, formu- 
lated in general terms, telling people what they must or must not do. Mostly, the 
commands of the criminal law are “must-nots,” or prohibitions, which can be satis- 
fied by inaction. “Do not murder, rape, or rob.” But some of them are “musts,” 
or affirmative requirements, which can be satisfied only by taking a specifically, or 
relatively specifically, described kind of action. “Support your wife and children,” 
and “File your income tax return.”® 

2. The commands are taken as valid and binding upon all those who fall within 
their terms when the time comes for complying with them, whether or not they 
have been formulated in advance in a single authoritative set of words." They speak 
to members of the community, in other words, in the community’s behalf, with 
all the power and prestige of the community behind them. 

3. The commands are subject to one or more sanctions for disobedience which 
the community is prepared to enforce. 

Thus far, it will be noticed, nothing has been said about the criminal law which 
is not true also of a large part of the noncriminal, or civil, law. The law of torts, the 
law of contracts, and almost every other branch of private law that can be mentioned 
operate, too, with general directions prohibiting or requiring described types of 
conduct, and the community’s tribunals enforce these commands.* What, then, is 
distinctive about the method of the criminal law? 

Can crimes be distinguished from civil wrongs on the ground that they constitute 
injuries to society generally which society is interested in preventing? The 
difficulty is that society is interested also in the due fulfillment of contracts and the 
avoidance of traffic accidents and most of the other stuff of civil litigation. The 
civil law is framed and interpreted and enforced with a constant eye to these social 

5 Cf. Llewellyn, Law and the Social Sciences—Especially Sociology, 62 Harv. L. Rev. 1286, 1287 
(1949): “When I was younger I used to hear smuggish assertions among my sociological friends, such as: 


‘I take the sociological, not the legal, approach to crime’; and I suspect an inquiring reporter could 
still hear much of the same (perhaps with ‘psychiatric’ often substituted for ‘sociological’)—though it is 
surely somewhat obvious that when you take ‘the legal’ out, you also take out ‘crime’.” 

*For a discussion of types of legal duties generally, see Hart AND SAcKs, op. cit. supra note 3, at 
121-23. Account should also be taken of a peculiar type of criminal prohibition, baffling analysis, which 
purports to forbid not conduct, but certain kinds of personal condition. See Lacey, Vagrancy and 
Crimes of Personal Condition, 66 Harv. L. Rev. 1203 (1953); Foote, Vagrancy-Type Law and Its 
Administration, 104 U. Pa. L. Rev. 603 (1956). To the extent that these crimes are valid and enforce- 
able, however, it seems that they reduce themselves to prohibitions of the conduct bringing about the 
condition. 

™ See HART AND SACKS, op. cit. supra, note 3, at 114-17. 

* Many of the duties of the civil law, of course, are open-ended, the specific nature of what is to be 
done being privately determined, as in contracts, and wills. In the criminal law, in contrast, officials 
bear the whole burden of prescribing the details of private conduct. But the same thing is true, for the 
most part, in the law of torts and other areas of civil law. See id. at 108-10, 129-31. 
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interests. Does the distinction lie in the fact that proceedings to enforce the criminal 
law are instituted by public officials rather than private complainants? The difficulty 
is that public officers may also bring many kinds of “civil” enforcement actions—for 
an injunction, for the recovery of a “civil” penalty, or even for the detention of the 
defendant by public authority.? Is the distinction, then, in the peculiar character 
of what is dane to people who are adjudged to be criminals? The difficulty is that, 
with the possible exception of death, exactly the same kinds of unpleasant conse- 
quences, objectively considered, can be and are visited upon unsuccessful defendants 
in civil proceedings.’® 

If one were to judge from the notions apparently underlying many judicial 
opinions, and the overt language even of some of them, the solution of the puzzle 
is simply that a crime is anything which is called a crime,"’ and a criminal penalty 
is simply the penalty provided for doing anything which has been given that name. 
So vacant a concept is a betrayal of intellectual bankruptcy. Certainly, it poses 
no intelligible issue for a constitution-maker concerned to decide whether to make 
use of “the method of the criminal law.” Moreover, it is false to popular under- 
standing, and false also to the understanding embodied in existing constitutions. 
By implicit assumptions that are more impressive than any explicit assertions, these 
constitutions proclaim that a conviction for crime is a distinctive and serious matter— 
a something, and not a nothing."* What is that something? 

4. What distinguishes a criminal from a civil sanction and all that distinguishes it, 
it is ventured, is the judgment of community condemnation which accompanies and 
justifies its imposition. As Professor Gardner wrote not long ago, in a distinct but 
cognate connection :** 


*In many legal systems, moreover, private persons may institute criminal proceedings, as, of course, 
they could in the English common law and still can in contemporary England. 

*° Thus, debtors were once imprisoned. Insane persons, aliens held for deportation, and recalcitrant 
witnesses still are. Juvenile delinquents are put on probation. A judgment for the payment of money, 
which objectively considered is all that a fine is, is, of course, the characteristic civil judgment. And 
the amount of the civil judgment may be “punitive,” and not merely compensatory or restorative. 

™ See, e.g., State v. Dobry, 217 Iowa 858, 861-62, 250 N.W. 702, 704 (1933): “In finding what 
shall constitute a crime, the legislature has unlimited power. In other words, they can make it include 
certain elements or omit certain elements therefrom as in their judgment seems best.” See, further, the 
discussion in part four infra. 

*® See, e.g., in the Constitution of the United States, art. I, § 3, para. 7 (preserving safeguards of 
criminal trial in matters of impeachment); art. I, § 9, para. 2 (habeas corpus); art. I, § 9, para. 3 
(forbidding passage of bills of attainder and ex post facto laws by Congress); art. I, § 10, para. 1, 
cl. 6 and 7 (forbidding passage of bills of attainder and ex post facto laws by any state); art. III, § 2, 
para. 3 (jury trial and venue in federal criminal cases); art. III, § 3 (definition and regulation of con- 
viction and punishment for treason); art. IV, § 2, para. 2 (extradition); amendment IV (unreasonable 
searches and seizures and search warrants); amendment V (indictment by grand jury, double jeopardy, 
self-incrimination, and due process clauses); amendment VI (rights in criminal cases of speedy and 
public trial, jury trial, local venue, knowledge of accusation, confrontation of witnesses, compulsory 
process for obtaining witnesses, and assistance of counsel); amendment VIII (prohibition of excessive bail, 
excessive fines, and cruel and unusual punishments); amendment XIII (recognition of involuntary 
servitude as punishment for crime); and amendment XIV (due process and equal protection of the laws 
in state action). 

*® Gardner, Bailey v. Richardson and the Constitution of the United States, 33 B.U.L. Rev. 176, 193 
(1953). It is, of course, to be understood that Professor Gardner's statement and the statements in the 
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The essence of punishment for moral delinquency lies in the criminal conviction itself. 
One may lose more money on the stock market than in a court-room; a prisoner of war 
camp may well provide a harsher environment than a state prison; death on the field 
of battle has the same physical characteristics as death by sentence of law. It is the ex- 
pression of the community’s hatred, fear, or contempt for the convict which alone char- 
acterizes physical hardship as punishment. 


If this is what a “criminal” penalty is, then we can say readily enough what a 
“crime” is. It is not simply anything which a legislature chooses to call a “crime.” 
It is not simply antisocial conduct which public officers are given a responsibility 
to suppress. It is not simply any conduct to which a legislature chooses to attach a 
“criminal” penalty. It is conduct which, if duly shown to have taken place, will 
incur a formal and solemn pronouncement of the moral condemnation of the com- 
munity. 

5. The method of the criminal law, of course, involves something more than the 
threat (and, on due occasion, the expression) of community condemnation of anti- 
social conduct. It involves, in addition, the threat (and, on due occasion, the im- 
position) of unpleasant physical consequences, commonly called punishment. But 
if Professor Gardner is right, these added consequences take their character as 
punishment from the condemnation which precedes them and serves as the warrant 
for their infliction. Indeed, the condemnation plus the added consequences may 
well be considered, compendiously, as constituting the punishment. Otherwise, it 
would be necessary to think of a convicted criminal as going unpunished if the 
imposition or execution of his sentence is suspended. 

In traditional thought and speech, the ideas of crime and punishment have been 
inseparable; the consequences of conviction for crime have been described as a matter 
of course as “punishment.” The Constitution of the United States and its amend- 
ments, for example, use this word or its verb form in relation to criminal offenses 
no less than six times.** Today, “treatment” has become a fashionable euphemism 
for the older, ugly word. This bowdlerizing of the Constitution and of conventional 
speech may serve a useful purpose in discouraging unduly harsh sentences and 
emphasizing that punishment is not an end in itself. But to the extent that it dis- 
sociates the treatment of criminals from the social condemnation of their conduct 
which is implicit in their conviction, there is danger that it will confuse thought and 
do a disservice. 

At least under existing law, there is a vital difference between the situation of a 
patient who has been committed to a mental hospital and the situation of an inmate 
text do not accurately describe the significance of a criminal conviction under many modern regulatory 
and other statutes which penalize people who have had no awareness nor reason for awareness of wrong- 
doing. The central thesis of this paper, to be developed below, is that a sanction which ineradicably 


imports blame, both traditionally and in most of its current applications, is misused when it is thus 


applied to conduct which is not blameworthy. 
** Art. I, § 3, para. 7; art. I, § 8, cl. 6; art. I, § 8, cl. 10; art. IIT, § 3, para. 2; amendment VIII; and 


amendment XIII. 
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of a state penitentiary. The core of the difference is precisely that the patient has 
not incurred the moral condemnation of his community, whereas the convict has.’® 


B. The Utility of the Method 


We are in a position now to restate the basic question confronting our hypo- 
thetical constitution-makers. The question is whether to make use, in the projected 
social order, of the method of discouraging undesired conduct and encouraging 
desired conduct by means of the threat—and, when necessary, the fulfillment ot 
the threat—of the community’s condemnation of an actor’s violation of law and of 
punishment, or treatment, of the actor as blameworthy for having committed the 
violation. 

The question, like most legal questions, is one of alternatives. Perhaps the leading 
alternative, to judge from contemporary criticism of the penal law, would be to 
provide that people who behave badly should simply be treated as sick people to be 
cured, rather than as bad people to be condemned and punished. A constitutional 
guarantee to accomplish this could be readily drafted: “No person shall be sub- 
jected to condemnation or punishment for violation of law, but only to curative- 
rehabilitative treatment.” Would the establishment of this new constitutional liberty 
be well-advised ? 

Paradoxically, this suggested guarantee, put forward here as an abandonment of 
the method of the criminal law, is not far removed from a point of view that has 
been widely urged in recent years as a proper rationale of existing law. Professors 
Hall and Glueck express this point of view in their recent casebook, more moderately 
than some of its other exponents. They recognize that “no general formula respect- 
ing the relative proportions of the various ingredients of the general punitive-correc- 
tive aim can be worked out.” But they then go on to say:’® 

It is the opinion of many of those who have studied both the causes of crime and 
the results of its treatment by means of the death penalty and the usual forms of 
incarceration, that for the vast majority of the general rule of delinquents and criminals, 
the corrective theory, based upon a conception of multiple causation and curative-rehabilita- 
tive treatment, should clearly predominate in legislation and in judicial and administrative 
practices. No other single theory is as closely related to the actual conditions and 
mechanisms of crime causation; no other gives as much promise of returning the offender 
to society not with the negative vacuum of punishment-induced fear but with the affirma- 
tive and constructive equipment—physical, mental and moral—for law-abidingness. Thus, 
in the long run, no other theory and practice gives greater promise of protecting society. 


This suggests the possibility of a modified version of the constitutional guarantee 
in question, directing that “The corrective theory of crime and criminal justice, 


18 For a convincing statement that the difference does not lie in the necessarily greater gentleness of 
the treatment administered in the hospital, see de Grazia, The Distinction of Being Mad, 22 U. Cm. L. 
Rev. 339, 348-55 (1955). Of course, there are also differences in the legal provisions governing the 
possibility of release, but these are mostly corollaries of the basic difference in the nature of the 
judgment directing detention. 

16 Hatt AND GLUECK, Op. cit. supra note 1, at 19. 
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based upon a conception of multiple causation and curative-rehabilitative treatment, 
shall predominate in legislation and in judicial and administrative practices.” Would 
such a provision be workable? Would it be wise? 

Any theory of criminal justice which emphasizes the criminal rather than the 
crime encounters an initial and crucial difficulty when it is sought to be applied at 
the stage of legislative enactment, where the problem in the first instance is to 
define and grade the crime. How can a conception of multiple causation and cura- 
tive-rehabilitative treatment predominate in the definition and grading of crimes, 
let alone serve as the sole guide?’” But even if it were possible to gauge in advance 
the types of conduct to be forbidden by the expected need for reformation of those 
who will thereafter engage in them, would it be sensible to try to do so? Can the 
content of the law’s commands be rationally determined with an eye singly or 
chiefly to the expected deficiencies of character of those who will violate them? 
Obviously not. The interests of society in having certain things not done or done 
are also involved.’® 

Precisely because of the difficulties of relating the content of the law’s commands 
to the need for reformation of those who violate them, a curative-rehabilitative theory 
of criminal justice tends always to depreciate, if not to deny, the significance of these 
general formulations and to focus attention instead on the individual defendant at 
the time of his apprehension, trial, and sentence. This has in it always a double 
danger—to the individual and to society. The danger to the individual is that he 
will be punished, or treated, for what he is or is believed to be, rather than for what 
he has done. If his offense is minor but the possibility of his reformation is thought 
to be slight, the other side of the coin of mercy can become cruelty."* The danger 


171s the correlation between describable types of conduct (acts or omissions), on the one hand, and 
the need for cure and rehabilitation of those who engage in them, on the other hand, so close that the 
need can be taken as a reliable index of the types of conduct to be forbidden and the differentiation 
among offenses to be made? These determinations must be made in advance and in general terms. In 
making them, the extent of the depravity of character characteristically manifested by particular types of 
behavior ought, of course, to be taken into account so far as it can be. But this is a factor which is 
peculiarly difficult to appraise ahead of time by a generalized judgment. Depravity of character and 
the need of the individual for cure and rehabilitation are essentially personal matters, as the whole 
modern theory of the individualization of correctional treatment bears witness. A fortiori, the sus- 
ceptibility of the individual to rehabilitation is personal. 

18 For the conclusion that the reformative principle has little that is distinctive to contribute in the 
substantive differentiation between criminal and noncriminal behavior, see Michael and Wechsler, A 
Rationale of the Law of Homicide I, 37 Corum. L. Rev. 701, 757-61 (1937). For a detailed and 
judicious appraisal of the respective roles of the deterrent and reformative principles in the treatment of 
criminals, including the legislative grading of offenses, see part two of the same article. Jd. at 1261. 

1®So, two contemporary advocates of “a rational approach to crime repression” who urge reforma- 
tion as the central objective in the treatment of criminals are led to follow out the apparent logic of 
their position by saying that “those who cannot be reformed . . . must be segregated for life—but not 
necessarily punished—irrespective of the crimes they have committed.” (Emphasis added.) Harry E, 
BARNES AND Nectey K. Terters, New Horizons tn CriMINoLoGy: THE AMERICAN CRIME PROBLEM 953 
(rev. ed. 1945). 

Speaking of the school of positivism which has dominated American criminology in recent years, 
Professor Jerome Hall says: “Its dogmas biased not only theories concerning prevention but also, com- 
bined with its determinism, stigmatized punishment as vengeance—at the same time opening the door 
to unmitigated cruelty in the name of ‘measures of safety’.” HAL, op. cit. supra note 4, at 551. 

The rash of so-called “sexual psychopath” laws which disgrace the statute books of many states 
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to society is that the effectiveness of the general commands of the criminal law as 
instruments for influencing behavior so as to avoid the necessity for enforcement 
proceedings will be weakened. 

This brings us to the crux of the issue confronting our supposed constitution- 
makers. The commands of the criminal law are commands which the public interest 
requires people to comply with. This being so, will the public interest be adequately 
protected if the legislature is allowed only to say to people, “If you do not comply 
with any of these commands, you will merely be considered to be sick and subjected 
to officially-imposed rehabiltative treatment in an effort to cure you”? Can it be 
adequately protected if the legislature is required to say, “If you do not comply, 
your own personal need for cure and rehabilitation will be the predominating factor 
in determining what happens to you”? Or should the legislature be enabled to say, 
“If you violate any of these laws and the violation is culpable, your conduct will 
receive the formal and solemn condemnation of the community as morally blame- 
worthy, and you will be subjected to whatever punishment, or treatment, is appro- 
priate to vindicate the law and to further its various purposes” ? 

On the sheerly pragmatic ground of the need for equipping the proposed social 
order with adequate tools to discourage undesired conduct, a responsible constitu- 
tion-maker assuredly would hesitate long before rejecting the third of these possi- 
bilities in favor of either of the first two. To be sure, the efficacy of criminal pun- 
ishment as a deterrent has often been doubted. But it is to be observed that the 
doubts are usually expressed by those who are thinking from the restrospective, 


sanction-imposing point of view.” From this point of view, it is natural to be 
impressed by the undoubted fact that many people do become criminals, and will 
continue to do so, in spite of all the threats of condemnation and of treatment-in- 


illustrate the possibilities to which this streak of cruelty may lead. Sce Hacker and Frym, The Sexual 
Psychopath Act in Practice: A Critical Discussion, 43 Cauir. L. Rev. 766 (1955); Guttmacher and 
Weihofen, Sex Offenses, 43 J. Crim. L., C. & P.S. 153 (1952). For the shock of a concrete example 
of what may happen in the administration of such laws, until the courts correct it, read In re Maddox, 
88 N.W.2d 470 (Mich. 1958), where the state hospital psychiatrist insisted on assuming the truth of 
unproved police charges in his treatment of one who had been civilly committed as a “sexual psychopath” 
and, when his victim kept protesting his innocence, had him transferred to state prison on the ground that 
this refusal to admit guilt made him “‘an adamant patient” lacking “the desire to get well” which was 
necessary to make him amenable to hospital care. Consider also the possibilities implicit in the Maryland 
Defective Delinquent Law, Mp. Ann. Cope art. 31B (1951). 

#° See, e.g., ADvisory CouNcIL oF Jupces, NPPA Guipes For SENTENCING (1957). Almost the whole 
of what this handbook says about deterrence as a factor in sentencing is contained in the following 
paragraph: 

“In some situations, knowledge of a penalty may deter an individual tempted to violate a jaw; on 
the whole, however, the «eterrent force of severe penalty alone for major crimes has been highly over- 
rated and belief in its value is unrealistic. A stubborn reliance on deterrence results in making sentences 
increasingly severe, and excessively severe sentences produce deteriorating effects on prisoners, without 
corresponding benefits to society.” Id. at 2. 

It will be observed that this confuses the question of the efficacy of the threat of criminal con- 
demnation and punishment as a factor in controlling the conduct of the bulk of mankind with the 
question of the efficacy of severe punishments, a confusion which is not uncommon. Few people will 
deny that excessively severe sentences are undesirable, and many will agree that a large proportion 
of the sentences currently meted out are excessively severe. 
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consequence-of-condemnation that society can offer. But the people who do not 
commit crimes need to be taken into account, too. A constitution-maker, thinking 
from the prospective point of view of the primary, as distinguished from the remedial, 
law has especially to think of them, if he is to see his problem whole. So doing, 
he will be likely to regard the desire of the ordinary man to avoid the moral con- 
demnation of his community, as well as the physical pains and inconveniences of 
punishment, as a powerful factor in influencing human behavior which can scarcely 
with safety be dispensed with.*? Whether he is right or wrong in this conclusion, he 
will align himself, in reaching it, with the all but universal judgment, past and 
present, of mankind. 

Moreover, there are other and larger considerations to be weighed in the balance. 
The case against a primarily rehabilitative theory of criminal justice is understated 
if it is rested solely on the need for the threat of criminal conviction as an instrument 
of deterrence of antisocial conduct. Deterrence, it is ventured, ought not to be 
thought of as the overriding and ultimate purpose of the criminal law, important 
though it is. For deterrence is negative, whereas the purposes of law are positive. 
And the practical fact,must be faced that many crimes, as just recognized, are 
undeterrable. The grim negativism and the frequent seeming futility of the criminal 
law when it is considered simply as a means of preventing undesired behavior no 
doubt help to explain why sensitive people, working at close hand with criminals, 
tend so often to embrace the more hopeful and positive tenets of a curative-rehabilita- 
tive philosophy. 

However, a different view is possible if an effort is made to fit the theory of 
criminal justice into a theory of social justice—to see the purposes of the criminal 
law in their relation to the purposes of law as a whole. Man is a social animal, 
and the function of law is to enable him to realize his potentialities as a human 
being through the forms and modes of social organization. It is important to con- 
sider how the criminal law serves this ultimate end. 

Human beings, of course, realize their potentialities in part through enjoyment 
of the various satisfactions of human life, both tangible and intangible, which existing 
social resources and their own individual capacities make available to them. Yet, the 
social resources of the moment are always limited, and human capacities for enjoy- 
ment are limited also. Social resources for providing the satisfactions of life and 

#1 Cf. Ranyarp West, ConsclENCE AND Society 165 (1945): “It is upon the fact of the potential 
criminal in every man that I would give to law its psychological grounding.” 

Compare the valuable analysis by a Norwegian scholar, Johs Andenaes, in General Prevention—Illusion 
or Reality?, 43 J. Crim. L., C. & P.S. 176, 179-80 (1952). Professor Andenaes distinguishes between 
individual prevention (“the effect of punishment on the punished”) and general prevention (“the ability 
of the criminal law and its enforcement to make citizens law-abiding”). He further distinguishes “three 
sorts of general-preventive effects”: first, a “deterrent” effect (used in the narrow sense of “the mere 
frightening . . . effect of punishment—the risk of discovery outweighing the temptation to commit the 
crime”); second, a “moralizing” effect (punishment helping “to form and to strengthen the public’s 
moral code” and so to create “conscious or unconscious inhibitions against committing crime”; and, third, 


a habit-forming effect (arousing “unconscious inhibitions against committing forbidden acts . . . without 
appealing to the individual's concepts of morality’’). 
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human capacities for enjoying them, however, are always susceptible of enlarge- 
ment, so far as we know, without eventual limit.** Man realizes his potentialities 
most significantly in the very process of developing these resources and capacities—by 
making himself a functioning and participating member of his community, con- 
tributing to it as well as drawing from it. 

What is crucial in this process is the enlargement of each individual's capacity 
for effectual and responsible decision. For it is only through personal, self-reliant 
participation, by trial and error, in the problems of existence, both personal and 
social, that the capacity to participate effectively can grow. Man learns wisdom 
in choosing by being confronted with choices and by being made aware that he must 
abide the consequences of his choice. In the training of a child in the small circle of 
the family, this principle is familiar enough. It has the same validity in the training 
of an adult in the larger circle of the community. 

Seen in this light, the criminal law has an obviously significant and, indeed, a 
fundamental role to play in the effort to create the good society. For it is the crim- 
inal law which defines the minimum conditions of man’s responsibility to his fellows 
and holds him to that responsibility. The assertion of social responsibility has value 
23 


in the treatment even of those who have become criminals.** It has far greater value 


as a stimulus to the great bulk of mankind to abide by the law and to take pride in 
so abiding. 

This, then, is the critical weakness of the two alternative constitutional provisions 
that have been discussed—more serious by far than losing or damaging a useful, even 
if imperfect, instrument of deterrence. The provisions would undermine the founda- 
tion of a free society’s effort to build up each individual’s sense of responsibility as 
a guide and a stimulus to the constructive development of his capacity for effectual 


and fruitful decision.** 
If the argument which has been made is accepted and it is concluded that 


22 See HART AND SACKS, OP. cit. supra note 3, at 10-16. 

28 Watton HamicTon Mosery, ResponsipiLiry: THE Concept IN PsycHoLocy, IN THE LAW, AND 
IN THE CHRISTIAN FairH 23 (1956): “Recite a delinquent’s disabilities and handicaps in front of him in 
open court and you are doing something to confirm them; you are impairing that self-respect and sense 
of responsibility which is the chief incentive to effort. Treat him as sane and responsible and as a whole 
man and you give him the best chance of rising to this level. In many circumstances to expect and to 
exact a high standard is the most likely way to get it.” 

See also the discussion of the problem of growth in responsibility in Katz, Law, Psychiatry, and Free 
Will, 22 U. Cur. L. Rev. 397 (1955). 

** See generally MoBERLY, op. cit. supra note 23, and especially the opening lecture on “The Concept 
[Of Responsibility] in Psychology and Law.” 

There are other agencies of social discipline, of course, than the criminal law. But the criminal law 
is the only one which speaks to the individual formally and solemnly in behalf of the whole society. 

In what the criminal law says to the individual, moreover, much more is involved than training 
simply in the observance of the specific and mostly elementary standards of conduct which the law 
seeks directly to enforce. Limits of some kind upon the scope of permissible choice perform an in- 
dispensable psychological role in the development of personal capacity for successful social adjustment. 
By fixing even minimal limits, the law thus develops capacities which are transferable to the more 
complex problems of social existence. This is especially so to the extent that the individual is made 
conscious of the moral basis and social rationale of the law’s commands, for the principles of social 
living underlying them have far wider relevance than the commands themselves. 
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explicit abandonment of the concept of moral condemnation of criminal conduct 
would be unsound, what then is to be said of the soundness of an interpretation of 
existing law which tries to achieve a similar result by indirection—treating the pur- 
pose of cure and rehabilitation as predominating, while sweeping under the rug the 
hard facts of the social need and the moral rightness of condemnation and of treat- 
ment which does not dilute the fact of condemnation? 


C. Constitutional Limitations on the Use of the Method 

It is evident that the view which the constitution-maker takes of the function of 
criminal law will be important in shaping his attitude on inclusion in the document 
of many of the traditional guarantees of fair procedure in criminal trials. Most of 
these, such, for example, as indictment by a grand jury or even trial by a petit jury, 
are largely or wholly irrelevant to the offender’s need for, or his susceptibility to, 
curative-rehabilitative treatment.” Indeed, as already suggested,** even the basic 
concept that criminality must rest upon criminal conduct, duly proved to have taken 
place, would come into question under a purely rehabilitative theory. Present laws 
for the confinement and care of mentally-ill persons do not insist upon this require- 
ment, and, if criminality were to be equated with sickness of personality generally, 
its rationale would not be readily apparent. But if what is in issue is the com- 
munity’s solemn condemnation of the accused as a defaulter in his obligations to 
the community, then the default to be condemned ought plainly to consist of overt 
conduct, and not simply of a condition of mind; and the fact of default should be 
proved with scrupulous care. The safeguards which now surround the procedure 
of proof of criminality or the essentials of them, in other words, will appear to be 
appropriate. 

Should the constitution-makers go further and prescribe not only procedural 
safeguards, but substantive limitations on the kinds of conduct that can be declared 
criminal? For the most part, American constitution-makers have not done this.?* 
They have relied, instead, primarily on the legislature’s sense of justice. Secondarily, 
they have relied on the courts to understand what a crime is and, so, by appropriate 
invocation of the broad constitutional injunction of due process, to prevent an arbi- 
trary application of the criminal sanction when the legislature’s sense of justice has 
failed. Whether they have been wise in so doing is a question which can best be 
left to the reader’s judgment, in the light of the examination which follows of the 
actual handling of the problems by legislatures and courts. 


*° Laws for the confinement of mentally-ill persons commonly dispense with these requirements, and 
with many others as well. See Note, Analysis of Legal and Medical Considerations in Commitment of 
the Mentally Ill, 56 Yare L. J. 1178, 1190-96 (1947). So also do the “sexual psychopath” laws re- 
ferred to in note 19 supra. 


2° See note 19 supra. 
*7 Ex post facto clauses are the only important express substantive limitation usually found in American 


constitutions. It should be noticed, however, that the principles of just punishment implicit in such 
clauses have relevance in other situations than that only of condemnation under an after-the-fact 
enactment—a wider relevance than courts have yet recognized. 
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Tue Perspective OF THE LEGISLATURE 

A legislature deals with crimes always in advance of their commission (assuming 
the existence of constitutional prohibitions or practices excluding ex post facto laws 
and bills of attainder). It deals with them not by condemnation and punishment, 
but only by threat of condemnation and punishment, to be imposed always by 
other agencies. It deals with them always by directions formulated in general 
terms. The primary parts of the directions have always to be interpreted and applied 
by the private persons—the potential offenders—to whom they are initially addressed. 
In the event of a breach or claim of breach, both the primary and the remedial parts 
must be interpreted and applied by the various officials—police, prosecuting attorneys, 
trial judges and jurors, appellate judges, and probation, prison, and parole authorities 
—responsible for their enforcement. The attitudes, capacities, and practical condi- 
tions of work of these officials often put severe limits upon the ability of the legisla- 
ture to accomplish what it sets out to accomplish. 

If the primary parts of a general direction are to work successfully in any par- 
ticular instance, otherwise than by fortunate accident, four conditions have always 
to be satisfied: (1) the primary addressee who is supposed to conform his conduct 
to the direction must know (a) of its existence, and (b) of its content in relevant 
respects; (2) he must know about the circumstances of fact which make the abstract 
terms of the direction applicable in the particular instance; (3) he must be able to 
comply with it; and (4) he must be willing to do so. 

The difficulties of satisfying these conditions vitally affect the fairness and often 
even the feasibility of the effort to control the behavior of large numbers of people 
by means of general directions, subject only to an after-the-event sanction. This is 
so even when the sanction is civil, such as a judgment for compensatory damages 
or restoration of benefits. But the difficulties are especially acute when the sanction 
is criminal. For then, something more is involved than the simple necessity of 
getting the direction complied with in a sufficient proportion of instances to keep 
it in good working order—that is, to maintain respect for it and to avoid arbitrary 
discrimination in singling out individual violators as subjects of enforcement pro- 
ceedings. If what was said in part two is correct, it is necessary to be able to say 
in good conscience in each instance in which a criminal sanction is imposed for a 
violation of law that the violation was blameworthy and, hence, deserving of the 
moral condemnation of the community. 

This raises two closely related questions which lie at the heart of the problems 
of the criminal law: First, what are the ingredients of moral blameworthiness which 
warrant a judgment of community condemnation? Second, retracing the ground 
of part two, can the position be maintained that guilt in the sense of the criminal 
law is an individual matter and cannot justly be pronounced by the community if 
the individual’s conduct affords no basis for a judgment of moral condemnation? 
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These questions present themselves in different guises in different types of crim- 
inal statutes. They can best be examined separately in relation to the various major 
types of purposes for which a legislature may seek to employ a criminal sanction. 


A. The Statement of the Minimum Obligations of Responsible Citizenship: 
The Control of Purposeful Conduct 

The core of a sound penal code in any view of the function of the criminal law 
is the statement of those minimum obligations of conduct which the conditions of 
community life impose upon every participating member if community life is to be 
maintained and to prosper—that is, of those obligations which result not from a 
discretionary and disputable judgment of the legislature, but from the objective facts 
of the interdependencies of the people who are living together in the community 
and of their awareness of the interdependencies. 

In the mind of any legislator who recognizes this central and basic job as a 
distinct one and who is trying to do it faithfully and intelligently, a variety of aims 
will coalesce, to the point of becoming virtually indistinguishable. The inculcation of 
a sense of social responsibility throughout the society will be the dominant aim. 
But the stated obligations will, at the same time, represent desired standards of con- 
duct and so will necessarily involve the aim of deterrence of undesired conduct. 
Since violators are to be condemned as defaulters in their duty to the community and 
treated accordingly, the aim can also be described as punitive. And if the conduct 
declared to be criminal does, indeed, evince a blameworthy lack of social responsi- 
bility, the declaration will also constitute an essential first step in identifying those 
members of the community whose behavior shows them to be in need of cure and 
rehabilitation, and this aim will likewise be included. So also, subordinately, will 
be the aim of temporary or permanent disablement of certain of the more serious 
offenders. 

Returning now to the four conditions earlier stated for the successful operation 
of a general direction and to the problem of deciding when a failure of compliance 
due to a failure to satisfy one of the conditions is blameworthy, it will be seen that 
in this area of the criminal law, the difficulties are minimal, so long at least as the 
legislature is denouncing purposeful or knowing, as distinguished from reckless or 
merely negligent, conduct.”* 

If the legislature does a sound job of reflecting community attitudes and needs, 
actual knowledge of the wrongfulness of the prohibited conduct will usually exist. 
Thus, almost everyone is aware that murder and forcible rape and the obvious forms 
of theft are wrong. But in any event, knowledge of wrongfulness can fairly be 
assumed. For any member of the community who does these things without know- 
ing that they are criminal is blameworthy, as much for his lack of knowledge as for 
his actual conduct. This seems to be the essential rationale of the maxim, I gnorantia 
legis neminem excusat, which has been so much misunderstood and abused in rela- 

28 On the special problems of control of reckless and negligent conduct, see subsection B of this part 


infra. 
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tion to regulatory crimes, involving conduct which is not intrinsically wrongful.” 

Similarly, knowledge of the circumstances of fact which make the law’s directions 
applicable will ordinarily exist when harms are inflicted or risks created of the 
elementary and obvious types sought to be prevented by these intrinsically wrongful 
crimes. But suppose that knowledge does not exist? The traditional criminal law, 
concerned almost exclusively with crimes of this kind, has ready to hand a solution 
in the traditional maxim that ignorance of fact excuses, as well as in cognate doc- 
trines such as that of claim-of-right in the law of theft.°° If the legislature can 
depend upon the courts to read these doctrines into its enactments, the requisite of 
blameworthiness as an element of criminality will be respected. 

Obligations of conduct fixed by a fair appraisal of the minimum requirements 
for the maintenance and fostering of community life will, by hypothesis, be obliga- 
tions which normal members of the community will be able to comply with, given 
the necessary awareness of the circumstances of fact calling for compliance. But 
suppose that in a particular case, this ability does not exist? Again, the traditional 
law provides materials for solution of the problem when inability negatives blame- 
worthiness; and the only question is whether the legislature can count upon the 
courts to make use of the materials. The materials include doctrines with respect 
to duress, as well as doctrines providing for the exculpation of those individuals who 
because of mental disease or defect are to be deemed incapable of acting as re- 


sponsible, participating members of society.*’ 
There remains only the question of willingness to comply. In relation to direc- 


2° Compare the illuminating and much more subtle analysis of Jerome Hall in Ignorance and Mistake 
in Criminal Law, 33 Inv. L. J. 1 (1957). Professor Hall points out the consideration here stressed: 
“|. . namely, that the criminal law represents certain moral principles; to recognize ignorance or mistake 
of the law as a defense would contradict those values.” Jd. at 20. But he is concerned to defend the 
application of the maxim not only in relation to crimes involving intrinsically wrongful conduct, but 
in relation to purely regulatory crimes which, if the views hereafter presented are correct, involve no other 
moral value than that of respect for constituted authority. This leads him into refinements which 
this paper passes by. 

®° See Hall, Ignorance and Mistake in Criminal Law, 33 Inv. L. J. 1, 27-34 (1957). Cf. Morissette 
v. United States, 342 U.S. 246 (1952), where the Court invoked the whole broad tradition of criminal 
intent as a reason for giving a statute a restricted reading, although a reference to the specific doctrine 
of claim-of-right in theft would have been enough to do the trick. 

*.It is important to notice the extent to which the whole doctrine of irresponsibility by reason of 
mental disease or defect confirms the main thesis of this paper. The doctrine, to be sure, can be understood 
as a corollary of a coldly utilitarian deterrent theory which simply exculpates nondeterrables. And the 
M’Naghten test, on a narrow and literal reading, may be thought to bear out this view. But if non- 
deterrability were the sole basis of the doctrine, it would seem to follow that all doubts on that score 
should be resolved in favor of society. This is not the way in which the test is administered, even by 
courts which adhere to it most strictly. What the courts actually do, and even more plainly what the 
critics of the courts say, is eloquent testimony to the general understanding that something more is in- 
volved than a cold-blooded estimate of deterrability. The “something more” surely is not the defendant's 
personal need for cure and rehabilitation, for the greater the insanity, the greater the need. Nor can 
susceptibility to cure and rehabilitation be taken as the touchstone consistently with general principle, 
or else the more hardened the criminal, the better would be his claim to irresponsibility. What seems 
to be involved in general understanding, and certainly in any adequate analysis of the problem, is a 
reaching for criteria which will avoid attaching moral blame where blame cannot justly be attached, while, 
at the same time, avoiding a denial of moral responsibility where the denial would be personally and 
socially debilitating. 
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tions which make a reasonably grounded appeal to the citizen’s sense of responsibility 
as a citizen, this willingness is likely to be at a maximum. Individuals who are 
able but unwilling to comply with such directions are precisely the ones who ought 
to be condemned as criminals. 

In the sphere of conduct which is intrinsically wrongful, the legislature’s task is 
further simplified by its ability (or the ability which it is entitled to suppose it has) 
to rely upon the courts for the elaboration of detail and the solution of unanticipated 
or peripheral problems. Indeed, this was a body of law which was largely built up 
by English judges without benefit of acts of Parliament and which in this country 
required the intervention of the legislature, on its primary side, only to satisfy the 
theoretical and emotional appeal of the maxim, Nullum crimen sine lege. Despite 
the maxim, most American legislatures have been content to make use of familiar 
words and phrases of the common law, relying upon the courts to fill in their mean- 
ing, and even leaving whole areas of doctrine, such as criminal intent and various 
phases of justification, entirely to the courts. So long as the courts are faithful in their 
reflection of the community’s understanding of what is morally blameworthy, judg- 
ments of conviction are not subject to the reproach of being, even in spirit, ex post 
facto. 


B. The Statement of the Minimum Obligations of Responsible Citizenship: 
The Control of Reckless and Negligent Conduct 
Special difficulties are presented when the criminal law undertakes to state an 
obligation of conduct in a way which requires an addressee, if he is to comply with 


it, to have a certain kind of general knowledge or experience, or to exercise a certain 
degree of skill and attention, or to make an appraisal of the probable consequences 
of what he does or omits to do with a certain degree of accuracy. When can a 
criminal sanction be properly authorized in cases in which the addressee fails in one 
or another of these respects and harm results or a risk is created because of his 
failure ?°* 

For example, one who undertakes to practice as a physician does not know that 
flannels saturated with kerosene will tend to produce severe burns if applied directly 
to the flesh of a patient.** A foreman of a railroad section gang misreads a time- 
table and orders railroad tracks to be taken up for replacement just before a train is 
due.2* The owner of a night club fails to realize that the means of egress would 
be inadequate if a fire were to break out when the club was crowded.** Upon pre- 

*® Through use of the doctrine of conspiracy, attempt, and solicitation, and in other ways, the 
criminal law often condemns the deliberate planning of a blameworthy harm, even though no harm 
actually results. But even where it punishes the inadvertent creation of a risk which actually causes 
harm, Anglo-American law, wisely or unwisely, has developed no general principle condemning the 
same kind of risk-creating conduct in cases in which, by good fortune, no ultimate harm eventuates. Of 
course, however, there are a good many ad hoc statutes declaring specific forms of such conduct, 
such as speeding, to be criminal, regardless of their consequences. 

*§ See Commonwealth v. Pierce, 138 Mass. 165 (1884). 


**See Regina v. Benge, 4 F. & F. 504 (Kent Summer Assizes 1865). 
®5 See Commonwealth v. Welansky, 316 Mass. 383, 55 N.E.2d go2 (1944). 
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cisely what kind of showing can a legislature justly provide that such people are to 
be condemned and punished as criminals? 

If the legislature requires that an awareness of the risk be brought home to the 
actor and that the risk be one which, by the general standards of the community, is 
plainly excessive, a direction for criminal punishment creates no difficulty of prin- 
ciple, however trying may be the problems of application. For judgment about 
whether a given risk can justifiably be taken to promote a given end depends upon 
the evaluations implicit in community standards of right and wrong to which each 
member of the community can justly be expected to conform his conduct. If an 
individual knowingly takes a risk of a kind which the community condemns as 
plainly unjustifiable, then he is morally blameworthy and can properly be adjudged 
a criminal. He is criminally reckless in the traditional sense articulated with pre- 
cision by the draftsmen of the American Law Institute’s Model Penal Code.** 

This concept of criminal recklessness may well embrace not only situations in 
which the actor adverts directly to the possibility of the ultimate harm, but those 
in which he adverts only to his own deficiencies in appraising the possibility of harm 
or preventing it from coming to pass and to the possible consequences of those 
deficiencies. Thus, the doctor who swathes his patient with kerosene-soaked rags, 
without even suspecting what is going to happen, may, nevertheless, know that 
special knowledge and training is generally needed in order to treat patients safely 
and successfully and that he does not have that knowledge and training. In any 
such situation, if the actor knows of his deficiency and of the risk which such a 
deficiency creates, and if that risk is one which in community understanding is 
plainly unjustifiable, there is a basis for legislative condemnation of the conduct as 
criminally reckless. 

Moreover, as considered more fully under the next subheading, if the actor know- 
ingly goes counter to a valid legislative determination that the risk he is taking is 
excessive, even though he himself does not believe it to be, there is an independent 
basis for moral condemnation in this deliberate defiance of law. 

The question remains whether simple unawareness of risk, without awareness of 
any deficiency preventing appreciation or avoidance of it and without any element 


86 See MopEL Penat Cope § 2.02(2)(c) and (d) (Tent. Draft No. 4, 1955): 

“(c) Recklessly. 

“A person acts recklessly with respect to a material element of an offense when he consciously dis- 
regards a substantial and unjustifiable risk that the material element exists or will result from his 
conduct. The risk must be of such a nature and degree that, considering the nature and purpose of the 
actor’s conduct and the circumstances known to him, its disregard involves culpability of high degree. 
[Alternative: its disregard involves a gross deviation from proper standards of conduct.] 

“(d) Negligently. 

“A person acts negligently with respect to a material element of an offense when he should be aware 
of a substantial and unjustifiable risk that the material element exists or will result from his conduct. 
The risk must be of such a nature and degree that the actor’s failure to perceive it, considering the 
nature and purpose of his conduct, the circumstances known to him and the care that would be 
exercised by a reasonable person in his situation, involves substantial culpability. [Alternative: consider- 
ing the nature and purpose of his conduct and the circumstances known to him, involves a substantial 
deviation from the standard of care that would be exercised by a reasonable man in his situation.]” 
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of knowing disregard of a relevant legislative decision, can justly be declared to be 
culpable. The answer would seem clearly to be no, at least in those situations in 
which the actor lacks the ability either to refrain from the conduct which creates the 
risk or to correct the deficiency which makes engaging in the conduct dangerous, 
for otherwise, the third of the requisites above stated*’ for the successful operation of 
a general direction is impossible to satisfy. But suppose the actor has this ability? 
Guilt would, then, seem to depend upon whether he has been put upon notice of his 
duty to use his ability to a degree which makes his unawareness of the duty, in the 
understanding of the community, genuinely blameworthy. In exceptional situations 
of elementary and obvious danger, the circumstances of fact of which the actor is 
conscious may be sufficient in themselves to give this notice. But this can be true 
only when the significance of the circumstances of fact would be apparent to one 
who shares the community's general sense of right and wrong. If this is not so—if 
appreciation of the significance of the facts depends upon knowledge of what 
happens to be written in the statute books—then, the problem becomes one of the 
nature and extent of the moral obligation to know what is so written, which is dis- 
cussed under the next subheading. 

Criminal punishment of merely negligent behavior is commonly justified not on 
the ground that violators can be said to be individually blameworthy, but on the 
ground that the threat of such punishment will help to teach people generally to be 
more careful. This proposes, as legitimate, an aim for the legislature which is 
drastically different from that of inculcating minimum standards of personal re- 
sponsibility to society. The issues it raises are examined under the subheading after 


the next.*® 


C. The Regulation of Conduct Which Is Not Intrinsically Wrongful: 
Bases of Blameworthiness 

The statute books of the forty-nine states and the United States are filled with 
enactments carrying a criminal sanction which are obviously motivated by other ends, 
primarily, than that of training for responsible citizenship. The legislature simply 
wants certain things done and certain other things not done because it believes that 
the doing or the not doing of them will secure some ultimate social advantage, and 
not at all because it thinks the immediate conduct involved is either rightful or 
wrongful in itself. It employs the threat of criminal condemnation and punishment 
as an especially forceful way of saying that it really wants to be obeyed, or else 
simply from lack of enough imagination to think of a more appropriate sanction. 
Such enactments present problems which neither the courts nor the legislature of this 
country have yet succeeded in thinking through.” 


87 See p. 413 supra. 
*® For a valuable general discussion of problems of criminal negligence, see JERomE Hatt, GENERAL 


PrINcIpLes OF CRIMINAL Law c. 9 (1947). 

** See generally Mr. Justice Jackson’s review of the development in Morissette v. United States, 342 
U.S. 246 (1952); Sayre, Public Welfare Offenses, 33 Corum. L. Rev. 55 (1933); JERome Hatt, GENERAL 
PrincIpLEes oF CRIMINAL Law c. 10 (1947). 
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When a legislature undertakes to prohibit or require conduct theretofore un- 
touched by the criminal law, what considerations ought to guide it in deciding 
whether to declare that noncompliance with its direction shall be a crime? 

1. If the legislature can, in good conscience, conclude that the new direction em- 
bodies standards of behavior which have to be observed, under existing social condi- 
tions, if social life is to be maintained, then the use of a criminal sanction raises no 
difficulty. Obviously, there is room for growth, as conditions and attitudes in society 
change, in the central body of law earlier discussed which undertakes to state the 
minimum obligations of responsible citizenship. Obviously also, the legislature is 
an appropriate agency to settle debatable questions about the appropriate extent of 
growth, whether or not it is desirable for courts to have a share in the process.” 

Statutes which make well-considered additions to the list of the citizen’s basic 
obligations are not open to the objection of undue multiplication of crimes. Normal 
principles of culpability, moreover, can properly apply to such offenses, and should 
apply. Absent exceptional circumstances, in other words, ignorance of the crim- 
inality of the conduct (act or omission) which is forbidden ought not to be a defense. 
Per contra, ignorance of the facts ought to be. And, of course, the usual defenses 
based on inability to comply should be available. 

2. If the legislature cannot, in good conscience, regard conduct which it wishes 
to forbid as wrongful in itself, then it has always the option of declaring the con- 
duct to be criminal only when the actor knows of its criminality or recklessly dis- 
regards the possibility that it is criminal. For knowing or reckless disregard of legal 
obligation affords an independent basis of blameworthiness justifying the actor’s con- 
demnation as a criminal, even when his conduct was not intrinsically antisocial. It is 
convenient to use the word “wilful” to describe this mode of culpability, although the 
term is by no means regularly so limited in conventional usage.*" 

The inclusion in a new regulatory crime of the requirement of “wilfulness” avoids 
any difficulty of principle in the use of the criminal sanction—assuming that the 
requirement comprehends not only a culpable awareness (knowing or reckless) of 
the law, but a culpable awareness also of the facts making the law applicable, to- 
gether with a sufficient ability to comply. The requirement, moreover, mitigates any 
objection on the score of undue multiplication of regulatory crimes, although it can 
hardly eliminate it entirely.” 

3. Under what, if any, circumstances may a legislature properly direct the con- 


*° Obviously, the courts must have a share, whether it is desirable or not, in the interpretation of such 


enactments. See pp. 435-36 infra. 

** See United States v. Murdock, 290 U.S. 389 (1933); Spies v. United States, 317 U.S. 492, 497-98 
(1943); Wechsler, The American Law Institute: Some Observations on Its Model Penal Code, 42 A.B.A.J. 
321, 324 (1956). 

‘2 The dominant objective of public education in the obligations of responsible citizenship is 
prejudiced if the public mind is confused by assertion of too many obligations. The force of the threat 
of criminal condemnation and punishment, moreover, is weakened if serious enforcement is impracticable, 
and there, are, and seemingly must inevitably be, severe limitations upon the load which the machinery 
of criminal law enforcement can carry. See part four infra. Finally, the criminal law always loses face 
if things are declared to be crimes which people believe they ought to be free to do, even wilfully. 
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viction as a criminal of a person whose conduct is not wrongful in itself and who 
neither knows nor recklessly disregards the possibility that he is violating the law? 

To engage knowingly or recklessly in conduct which is wrongful in itself and 
which has, in fact, been condemned as a crime is either to fail to comprehend the 
community’s accepted moral values or else squarely to challenge them. The maxim, 
Ignorantia legis neminem excusat, expresses the wholly defensible and, indeed, 
essential principle that the action, in either event, is blameworthy.** If, however, 
the criminal law adheres to this maxim when it moves from the condemnation of 
those things which are mala in se to the condemnation of those things which are 
merely mala prohibita, it necessarily shifts its ground from a demand that every 
responsible member of the community understand and respect the community's 
moral values to a demand that everyone know and understand what is written in the 
statute books. Such a demand is foto coelo different. In no respect is contemporary 
law subject to greater reproach than for its obtuseness to this fact. 

Granting that blame may, in some circumstances, attach to an actor’s antecedent 
failure to determine the legality of his conduct, it is, in any event, blame of a very 
distinctive kind. 

a. The blame in such a case is largely unrelated, in gravity or any other respect, 
to the external conduct itself, or its consequences, for which the actor is purportedly 
convicted. Indeed, all such instances of conduct in ignorance of laws enjoining mala 
prohibita might well be thought of as constituting a single type of crime, if they 
constitute any kind of crime at all—the crime of ignorance of the statutes or of their 
interpretation. Knowledge of the facts and ability to comply may be formal 
requisites of criminality, but in the absence of knowledge of the law, they are 
irrelevant, and willingness to comply remains untested. The whole weight of the 
law’s effort to achieve its purpose has to be carried, in the first instance, by the effort 
to get people to know and understand its requirements.** 

b. In such cases, the essential crime, if that is what it is, is always a crime of 
omission. If the purported crime is itself one of omission, as in the failure to take 
out a license, then the offense is doubly negative. As Professor Graham Hughes has 
recently abundantly demonstrated,*° 

. a penal policy of omissions and a criminal jurisprudence of offenses of omission are 
overdue... . [W]here inaction is evidently socially harmful, no good reason appears for 
shrinking from penal prohibition. Any penal policy, however, must be linked with a con- 
sciousness of the need to promulgate and publicize offenses of omission and a recognition 


by the judiciary that conventional attitudes to mens rea, particularly with respect to ig- 
norance of the law, are not adequate tools to achieve justice for those accused of inaction. 


** See note 29 supra. 

““ Cf. Hughes, Criminal Omissions, 67 Yave L. J. 590, 603 (1958): “The conventional analyses of 
mens rea in omissions suffer either from a complete neglect of the aspect of ignorance of the law or a 
tendency to confuse the two separate issues of ignorance of the duty and ignorance of the circumstances 
which triggered the duty.” 

** Hughes, supra note 44, at 636. 
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Even when the nominal crime is one of commission rather than omission, the prob- 
lem of promulgating and publicizing the offense, which Professor Hughes mentions, 
is likely to be serious if the nature of the affirmative conduct gives no warning of 
the possibility of an applicable criminal prohibition. But it is especally likely to be 
serious when the nominal crime is itself one of omisson, for mere inaction often gives 
no such warning whatever.*® 

c. The gist of a crime of statutory ignorance may lie not in the failure to inform 
oneself of the existence of an applicable statute, which is always in some sense a 
do-able thing if the statutes are published and there is a decent index to them, but in 
the failure to divine their meaning, which may be altogether non-do-able. All 
statutes are, of necessity, indeterminate in some of their applications. When a 
criminal enactment proscribes conduct which is malum in se, such as murder or 
manslaughter, however, the moral standards of the community are available always 
as a guide in the resolution of its indeterminacies, and there is a minimum of un- 
fairness when doubt is resolved against a particular defendant. This guidance is miss- 
ing when the proscribed conduct is merely malum prohibitum. The resolution of 
doubts must, thus, depend not upon a good human sense of moral values, but upon 
a sound grasp of technical doctrines and policies of statutory interpretation. Dean 
Pound has justly observed of American lawyers and judges that “we have no well- 
developed technique of developing legislative texts."** To condemn a layman as 
blameworthy for a default of technical judgment in a matter which causes trouble 
even for professional judges is, in many cases, so manifestly beyond reason that courts 


have developed various makeshift devices to avoid condemnation in particular situa- 
tions.** And the draftsmen of the Model Penal Code have devised for such cases 
a generalized defense of limited scope.*’ Until the nature and dimensions of the 


** See the discussion of the Supreme Court’s recent decision in Lambert v. California, 355 U.S. 225 
(1957), at pp. 433-34 infra. 

*? Pound, Sources and Forms of Law, 22 Notre Dame Lawyer 1, 76 (1946). 

“* The devices have generally dealt only with the extreme situation in which the defendant was 
misled by some form of official advice that his conduct was lawful. See, ¢.g., State v. Jones, 44 N.M. 
623, 107 P.2d 324 (1940), overruling a prior judicial interpretation of a statute now regarded as erroneous 
“with prospective effect only.” See Hart AND SACKs, op. cit. supra note 3, at 661-64. Cf. Long v. 
State, 44 Del. (5 Ter.) 462, 65 A.2d 489 (1949), allowing a defendant in a bigamy prosecution to show 
that he had acted in reliance on an attorney's advice that a prior divorce was valid. 

“© Mopvet PENAL Cope § 2.04(3) and (4) (Tent. Draft. No. 4, 1955): 

“(3) A reasonable belief that conduct does not legally constitute an offense is a defense to a 
prosecution for that offense based upon such conduct, when: 

(a) the statute or other enactment defining the offense is not known to the actor and has not been 
published or otherwise reasonably made available to him prior to the conduct alleged; or 

(b) he acts in reasonable reliance upon an official statement of the law, afterward determined to be 
invalid or erroneous, contained in (i) a statute or other enactment; (ii) a judicial decision, opinion or 
judgment; (iii) an administrative order or grant of permission; or (iv) an official interpretation of the 
public officer or body charged by law with responsibility for the interpretation, administration or enforce- 
ment of the law defining the offense. 

“(4) A defense arising under paragraph (3) of this section constitutes an affirmative defense which 
the defendant is required to prove by a preponderance of evidence. The reasonableness of the belief 
claimed to constitute the defense shall be determined as a question of law by the Court.” 
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problem have been more fully perceived, however, no genuinely satisfactory solution 
can be reached. 

d. No doubt there are situations in which one who engages in a particular course 
of conduct assumes an obligation, in general community understanding, to know 
about the law applicable to that kind of conduct. Sometimes, this may be true in 
areas of statutory law affecting people generally, such as motor vehicle laws. It 
is most likely to be true of laws applicable to particular occupations. One cannot 
say categorically, therefore, that ignorance of a law creating a merely statutory crime 
never affords a basic for moral condemnation. What can be said, in general terms, 
is that (1) the criminal law as a device for getting people to know about statutes and 
interpret them correctly is a device of dubious and largely unproved effectiveness; 
(2) the indiscriminate use of the device dilutes the force of the threat of community 
condemnation as a means of influencing conduct in other situations where the basis 
for moral condemnation is clear; (3) the loss to society from this dilution is always 
unnecessary, since the legislature has always the alternatives of either permitting a 
good faith belief in the legality of one’s conduct to be pleaded and proved as a 
defense,” or of providing a civil rather than a criminal sanction for nonwilful 
violations. 

e. Under what, if any, circumstances may a legislature properly direct the con- 
viction as a criminal of one who knows about the applicable law but who has been 
negligent, although not reckless, in ascertaining the facts which make the law 
applicable to his conduct—where the kind of conduct involved is morally neutral, 
both from the point of view of the actor and in actuality? 

In the usual situation of assertedly criminal negligence earlier discussed,” the 
harm caused or threatened by failure of advertence is one which it would be morally 
wrongful to cause advertently. The assertion of a duty of attention is, thus, 
strengthened by the gravity of the risks actually involved. In the situation now 
under discussion, the facts are morally neutral, even to one who knows about them, 
save for the existence of an applicable statute. Thus, the basis of blame, if any, is 
inattention to one’s duty as a citizen to see that the law gets complied with in all 
the situations to which it is supposed to apply. For example, manufactured food 
becomes adulterated or misbranded within the meaning of a statute, but in a way 
which involves no danger to health. 

Condemning a person for lack of ordinary care in ascertaining facts at least does 
not involve the offense to justice sometimes involved in the ignorance-of-interpreta- 
tion-of-statute cases of condemning him for failure to do the impossible. But other- 
wise, most of the points just made about ignorance of regulatory law apply: (1) the 
basis of moral blame will usually be thin and may be virtually nonexistent; (2) the 
likelihood of substantial social gain in stimulating greater care is dubious; (3) the 
social cost is a weakening of the moral force and, hence, the effectiveness of the 


5° See paragraph (4) of the Model Penal Code provision in note 49 supra. 
51 See subheading B of this part supra. 
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threat of criminal conviction; and (4) the cost is unnecessary, since the legislature 
has always the alternative of a civil sanction. 


D. Strict Liability 


A large body of modern law goes far beyond an insistence upon a duty of 
ordinary care in ascertaining facts, at the peril of being called a criminal. To an 
absolute duty to know about the existence of a regulatory statute and interpret it 
correctly, it adds an absolute duty to know about the facts. Thus, the porter who 
innocently carries the bag of a hotel guest not knowing that it contains a bottle of 
whisky is punished as a criminal for having transported intoxicating liquor.°* The 
corporation president who signs a registration statement for a proposed securities issue 
not knowing that his accountants have made a mistake is guilty of the crime of 
making a “false” representation to the state blue-sky commissioner.”* The president 
of a corporation whose employee introduces into interstate commerce a shipment of 
technically but harmlessly adulterated food is branded as a criminal solely because 
he was the president when the shipment was made.** And so on, ad almost in- 


finitum. 

In all such cases, it is possible, of course, that a basis of blameworthiness might 
have been found in the particular facts. Perhaps the company presidents actually 
were culpably careless in their supervision. Conceivably, even, the porter was 
culpably remiss in failing to ask the traveler about the contents of his bag, or at least 
in failing to shake it to see if he could hear a gurgle. But these possibilities are 


irrelevant. For the statutes in question, as interpreted, do not require any such 
defaults to be proved against a defendant, nor even permit him to show the absence 
of such a default in defense. The offenses fall within “the numerous class in which 
diligence, actual knowledge and bad motives are immaterial... .”’ Thus, they 
squarely pose the question whether there can be any justification for condemning and 
punishing a human being as a criminal when he has done nothing which is blame- 
worthy. 

It is submitted that there can be no moral justification for this, and that there is 
not, indeed, even a rational, amoral justification. 

1. People who do not know and cannot find out that they are supposed to comply 
with an applicable command are, by hypothesis, nondeterrable. So far as personal 
amenability to legal control is concerned, they stand in the same posture as the 
plainest lunatic under the M’Naghten test who “does not know the nature and 
quality of his act or, if he does know it, does not know that the act is wrong.” 

2. If it be said that most people will know of such commands and be able to 
comply with them, the answer, among others, is that nowhere else in the criminal 
law is the probable, or even the certain, guilt of nine men regarded as sufficient 

52 Cf. Commonwealth v. Mixer, 207 Mass. 141, 93 N.E. 249 (1910). 

58 State v. Dobry, 217 Iowa 858, 250 N.W. 702 (1933). 


®4 United States v. Dotterweich, 320 U.S. 277 (1943). 
®5 See City of Hays v, Schueler, 107 Kan. 635, 193 Pac. 311 (1920). 
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warrant for the conviction of a tenth. In the tradition of Anglo-American law, guilt 
of crime is personal. The main body of the criminal law, from the Constitution on 
down, makes sense on no other assumption. 

3. If it be asserted that strict criminal liability is necessary in order to stimulate 
people to be diligent in learning the law and finding out when it applies, the answer, 
among others, is that this is wholly unproved and prima facie improbable. Studies 
to test the relative effectiveness of strict criminal liability and well-designed civil 
penalties are lacking and badly needed. Until such studies are forthcoming, how- 
ever, judgment can only take into account (a) the inherent unlikelihood that people’s 
behavior will be significantly affected by commands that are not brought definitely 
to their attention; (b) the long-understood tendency of disproportionate penalties 
to promote disrespect rather than respect for law, unless they are rigorously and uni- 
formly enforced; (c) the inherent difficulties of rigorous and uniform enforcement 
of strict criminal liability and the impressive evidence that it is, in fact, spottily and 
unevenly enforced;*® (d) the greater possibilities or flexible and imaginative adapta- 
tion of civil penalties to fit particular regulatory problems, the greater reasonableness 
of such penalties, and their more ready enforceability; and (e) most important of all, 
the shocking damage that is done to social morale by open and official admission 
that crime can be respectable and criminality a matter of ill chance, rather than 


blameworthy choice.” 
4. If it be urged that strict criminal liability is necessary in order to simplify the in- 
vestigation and prosecution of violations of statutes designed to control mass conduct, 


the answer, among others, is that (a) maximizing compliance with law, rather than 
successful prosecution of violators, is the primary aim of any regulatory statute; (b) 
the convenience of investigators and prosecutors is not, in any event, the prime con- 
sideration in determining what conduct is criminal; (c) a prosecutor, as a matter 
of common knowledge, always assumes a heavier burden in trying to secure a crim- 


°® There are more strict liability and other criminal statutes on the books than investigators and 
prosecutors, with their existing staffs, can hope to enforce. See part four infra. Nor is there any 
pretense that most of them are seriously enforced. Even with statutes which a genuine effort is made to 
enforce, only a relatively few cases of violation are selected for prosecution, and these are commonly 
chosen in accordance with standards quite different from the strict liability standards laid down by the 
legislature or judicially attributed to it. See, ¢.g., Schwartz, Federal Criminal Jurisdiction and Prose- 
cutors’ Discretion, 13 Law & Conremp. Pros. 64, 83-84 (1948); Developments in the Law, The Federal 
Food, Drug, and Cosmetic Act, 67 Harv. L. Rev. 632, 694-97 (1954). 

*? Think, for example, about the implications of the language of an English court in rejecting as 
preposterous the suggestion that the defense of ignorance and good faith should be allowed in a prosecu- 
tion for criminal conspiracy: “We demur to the notion that there is anything particularly wicked attached 
to the word ‘conspiracy.’ No doubt in common speech ‘conspiracy’ has a melodramatic and sinister im- 
plication, but it has been pointed out that it carries no such implications in law. ... It does not matter 
how prosaic the unlawful act may be or how ignorant the conspirators may be of the fact that the act 
is prohibited by the statutory provision.” Rex v. Clayton (Ct. Cr. App. 1943, unreported), reported in 
footnote to Rex v. Percy Dalton, 33 Cr. App. Rep. 102, 119 (1949). “There, there,” says the court 
to the once sturdy-minded yeomen of old England, “no matter what your mothers and fathers may 
have told you, there is really nothing particularly wrong about being a criminal.” The same overtones, 
though usually less baldly expressed, run through countless American opinions. See, ¢.g., Mr. Justice 
Frankfurter, in United States v. Dotterweich, 320 U.S. 277, 280-81 (1943); and in Lambert v. California, 


355 U.S. 225, 230-31 (1957). 
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inal conviction than a civil judgment; (d) in most situations of attempted control 
of mass conduct, the technique of a first warning, followed by criminal prosecution 
only of knowing violators, has not only obvious, but proved superiority; and (e) the 
common-sense advantages of using the criminal sanction only against deliberate 
violators is confirmed by the policies which prosecutors themselves tend always 
to follow when they are free to make their own selection of cases to prosecute.” 

5. Moral, rather than crassly utilitarian, considerations re-enter the picture when 
the claim is made, as it sometimes is, that strict liability operates, in fact, only 
against people who are really blameworthy, because prosecutors only pick out the 
really guilty ones for criminal prosecution.*® This argument reasserts the traditional 
position that a crirainal conviction imports moral condemnation. To this, it adds 
the arrogant assertion that it is proper to visit the moral condemnation of the com- 
munity upon one of its members on the basis solely of the private judgment of his 
prosecutors. Such a circumvention of the safeguards with which the law surrounds 
other determinations of criminality seems not only irrational, but immoral as well. 

6. But moral considerations in a still larger dimension are the ultimately con- 
trolling ones. In its conventional and traditional applications, a criminal convic- 
tion carries with it an ineradicable connotation of moral condemnation and personal 
guilt. Society makes an essentially parasitic, and hence illegitimate, use of this 
instrument when it uses it as a means of deterrence (or compulsion) of conduct 
which is morally neutral. This would be true even if a statute were to be enacted 
proclaiming that no criminal conviction hereafter should ever be understood as 
casting any reflection on anybody. For statutes cannot change the meaning of words 
and make people stop thinking what they do think when they hear the words 
spoken. But it is doubly true—it is ten-fold, a hundred-fold, a thousand-fold true— 
when society continues to insist that some crimes are morally blameworthy and 
then tries to use the same epithet to describe conduct which is not. 

7. To be sure, the traditional law recognizes gradations in the gravity of offenses, 
and so does the Constitution of the United States. But strict liability offenses have 
not been limited to the interpretively-developed constitutional category of “petty 
offenses,” for which trial by jury is not required. They include even some 


58 See note 56 supra. 

5° See, ¢.g., the unconscionable proposal sanctioned by a commission of the American Bar Associa- 
tion, the leading association of lawyers in the United States, that in a Model Anti-Gambling Act, all 
forms of gambling, even purely social gambling, should be declared to be criminal, even while recog- 
nizing “that it is unrealistic to promulgate a law literally aimed at making a criminal offense of the 
friendly election bet, the private, social card game among friends, etc.’ The commission’s reason for 
being thus “unrealistic” was that “it is imperative to confront the professional gambler with a statutory 
facade that is wholly devoid of loopholes.” Its report indicated that pressure from prosecutors accounted 
for the proposal and that it was relying on prosecutors’ discretion to avoid abuses. Approval of the 
proposition was mitigated by the fact that the commission, evidently uneasy about what it was doing, 
also reported an “optional” provision giving the social gambler a limited statutory protection. But the 
report gave no hint of awareness that basic issues of public morality were involved. 2 ABA CoMM'N oN 
ORGANIZED CRIME, ORGANIZED CRIME AND Law ENFORCEMENT 74-78 (1953). 

®°See Frankfurter and Corcoran, Petty Federal Offenses and the Constitutional Guarantee of Trial 
by Jury, 39 Harv. L. Rev. 917 (1926); Callan v. Wilson, 127 U.S. 540 (1888); Schick v. United States, 
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crimes which the Constitution expressly recognizes as “infamous.”*' Thus, the 
excuse of the Scotch servant girl for her illegitimate baby, that “It was only such 
a leetle one,” is not open to modern legislatures. And since a crime remains a crime, 
just as a baby is unalterably a baby, it would not be a good excuse if it were. 
Especially is this so since the legislature could avoid the taint of illegitimacy, much 
more surely than the servant girl, by simply saying that the “crime” is not a crime, 
but only a civil violation.” 


E. The Problem of Providing for Treatment 


In determining that described conduct shall constitute a crime, a legislature makes 
necessarily the first and the major decision about the appropriate sanction for a viola- 
tion of its direction. For it decides then that community condemnation shall be 
visited upon adjudged violators. But there remain hosts of questions about the 
degree of the condemnation and the nature of the authorized punishment, or 


treatment-in-consequence-of-violation. 
Entangled with the problems of the appropriate aims to be pursued which are 
involved in these questions are problems of the appropriate assignment of powers to 


195 U.S. 65 (1904); District of Columbia v. Clawans, 300 U.S. 617 (1937). By the standards laid down 
in these cases, it will be seen, hosts of strict liability offenses are plainly not “petty.” 

*\ See Ex parte Wilson, 114 U.S. 417 (1885); In re Claasen, 140 U.S. 200 (1891); United States 
v. Moreland, 258 U.S. 433 (1922); Oppenheimer, Infamous Crimes and the Moreland Case, 36 Harv. 
L. Rev. 299 (1923). By the standards of these cases, it will be seen, many a conviction for a strict 
liability offense carries infamy. 

*? The Model Penal Code, as tentatively drafted, recognizes, in large part, the moral indefensibility of 
strict liability and the lack of any real public necessity for it. See Mopet Prenat Cope § 2.05 (Tent. 
Draft No. 4, 1955). The draftsman’s “comment” on this section, 7d. at 140, explains it as follows: 

“1, This section makes a frontal attack on absolute or strict liability in penal law, whenever the 
offense carries a possibility of sentence of imprisonment. The method used is not to abrogate such 
liability but to provide that when conviction rests upon that basis the grade of the offense is reduced 
to a violation, which is not a “crime” and under Sections 1.04(5) and 6.02 may result in no other 
sentence than a fine or fine and forfeiture or other civil penalty, If, on the other hand, the culpable 
commission of the offense has been established, the reduction in grade does not occur. Negligence is, 
however, treated as sufficient culpability in cases of this kind. 

“This position is affirmed not only with respect to offenses defined by the Penal Code; it is super- 
imposed on the entire corpus of the law, so far as penal sanctions are involved, Since most strict liability 
offenses are involved in special, regulatory legislation, this superimposition is essential if the problem 
is to be attacked. We have no doubt that the attempt is one that should be made. The liabilities in- 
volved are indefensible in principle, unless reduced to terms that insulate conviction from the 
type of moral condemnation that is and ought to be implicit when a sentence of imprisonment may be 
imposed. In the absence of minimal culpability, the law has neither a deterrent nor corrective nor an 
incapacitative function to perform. 

“It has been argued, and the argument undoubtedly will be repeated, that absolute liability is necessary 
for enforcement in a number of the areas where it obtains. But if practical enforcement cannot under- 
take to litigate the culpability of alleged deviation from legal requirements, we do not see how the 
enforcers rightly can demand the use of penal sanctions for the purpose. Crime does and should mean 
condemnation and no court should have to pass that judgment unless it can declare that the defendant's 
act was wrong. This is too fundamental to be compromised. The law goes far enough if it permits 
the imposition of a monetary penalty in cases where strict liability has been imposed.” 

The only shortcoming of the draft is that strict liability so far as concerns ignorance or mistake with 
respect to the existence or meaning of the applicable law is retained, subject only to the narrowly limited 
exceptions set forth in note 49 supra. In view of the magnitude of the reform actually urged by the 
Code, however, the decision to restrict the proposal reflects an understandable counsel of prudence. 
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make decisions in carrying out the aims. To what extent should the legislature 
undertake to give binding directions about treatment which will foreclose the exer- 
cise of any later discretion? To what extent should it depend, instead, upon the 
judgment and discretion either of the sentencing court or of the correctional authori- 
ties who will become responsible for defendants after they are sentenced? 

It is axiomatic that each agency of decision ought to make those decisions which 
its position in the institutional structure best fits it to make. But this, as will be 
seen, depends in part upon the criteria which are to guide decision. 

1. The traditional criminal law recognizes different grades of offenses, such as 
felony and misdemeanor, and modern statutes recognize different degrees within 
the grades. If the criminal law were concerned centrally with reforming criminals, 
this would scarcely be appropriate: a confirmed petty thief may have much greater 
need of reformation than a once-in-a-lifetime manslaughterer. If the thesis of this 
paper is accepted, however, it follows that grading is not only proper, but essential; 
that the legislature is the appropriate institution to do the grading; that the grading 
should be done with primary regard for the relative blameworthiness of offenses (a 
factor which, of course, will take into account the relative extent of the harm 
characteristically done or threatened to individuals and, thus, to the social order by 
each type of offense); and that the grading should be determinative of the relative 
severity of the treatment authorized for each offense. 

2. Given such a ranking of offenses, the question remains: how far up or down 
the scale of possible severity or lenity of treatment should the whole array be 
moved? Are comparatively severe punishments to be favored or comparatively 
lenient ones? Here is a question of public policy which is pre-eminently for the 
legislature. On this question, its cardinal aims should be its cardinal guide. Pun- 
ishments should be severe enough to impress not only upon the defendant’s mind, 
but upon the public mind, the gravity of society’s condemnation of irresponsible 
behavior. But the ultimate aim of condemning irresponsibility is training for re- 
sponsibility. The treatment of criminals, therefore, should encourage, rather than 
foreclose, the development of their sense of responsibility. Allowance for the possi- 
bility of reformation, or formation, of character in the generality of cases becomes 
at this point, in other words, an overriding consideration. This consideration will 
point inexorably in the direction of eliminating capital punishment and minimizing 
both the occasions and the length of incarceration. 

3. Should the legislature prescribe a single definite and unvarying form of treat- 
ment for each type of offense? The almost universal judgment of modern legal 
systems is that, ordinarily at least, it should not.°* Two types of considerations seem 
to underlie this judgment. The first is the need of making the treatment fit the 


*® Notable exceptions, of course, are the mandatory death sentence and the mandatory life term for 
recidivists, both of which, however, have fallen into widespread disrepute and, one may hope, are on 
the way to complete abandonment. ‘ 
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crime. Statutory definitions of offenses are, of necessity, highly general categories 
covering a host of variant circumstances which are relevant to the blameworthiness 
of particular crimes. All the circumstances which are relevant in a particular case 
cannot be known until the case has been tried. The second type of consideration is 
the need of making the treatment fit the criminal, so as to take into account not only 
the kind of thing he did, but the kind of person he is. Only in this way can room 
be allowed for the effective play, on the basis of individualized judgment, of the 
criminal law’s subordinate aims of reforming offenders or of disabling them where 
a special period of disablement seems to be needed. Both types of considerations 
indicate that discretion should be left to trial courts or correctional authorities, with 
respect both to the type of treatment—fine, imprisonment, probation, or the like— 
and to its extent or duration. 

4. Should the legislature fix the maximum punishment, or the maximum severity 
of the treatment authorized, for particular types of crimes? Basic considerations of 
liberty as well as the logic of the aims of the criminal law dictate that it should. 
Men should not be put to death or imprisoned for a crime unless the legislature has 
sanctioned the penalty of death or imprisonment for that crime. Even with respect 
to penalties of an authorized type, the maximum of the permitted fine or term of 
imprisonment should be fixed by law. Only in this way can the integrity of the 
legislature’s scheme of gradation of offenses and of the underlying principle that 
penalties should correspond in some fashion to the degree of blameworthiness of de- 
fendants’ conduct be maintained. Only in this way can room be allowed for the 
beneficent operation of theories of reformation, while shutting the door to their 
tendencies toward cruelty. 

5. Should the legislature prescribe the minimum punishment, or the minimum 
severity of the treatment to be meted out, for particular types of crimes? The prob- 
lem here is to make sure that society does not depreciate the gravity of its own 
judgments of condemnation through the imposition by sentencing judges of dis- 
proportionately trivial penalties. Yet, the virtues of individual‘zation have their 
claims, too. Perhaps a suspended prison sentence, with probation, may be the best 
form of treatment even for a convicted murderer, as it certainly may be for a con- 
victed manslaughterer. A society which entrusts its juries with power to bring in a 
verdict of acquittal in cases of undoubted guilt ought to be able to trust its judges to 
exercise the lesser discretion of leniency in sentencing. 

6. In cases in which convicted persons are to be sentenced to a term of im- 
prisonment, how should power be divided between the sentencing judge (or jury) 
and prison and parole authorities in determining the actual duration of the incarcera- 
tion? This question can best be left to be considered when the problems of the 
criminal law are examined from the point of view of those agencies. 


** See note 19 supra. 
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THE Perspective oF Potice AND ProsEcUTING ATTORNEYS 

To shift from the perspective of the legislature to that of police and prosecuting 
attorneys is to shift from the point of view of formulation of general directions to 
that of their application. These law enforcement officers, moreover, have power 
only to determine how their own functions shall be carried out. Unlike the antece- 
dent determinations of the legislature and the subsequent determinations of courts, 
their decisions carry no authority as general directions to others for the future. They 
have a lesser role to play, accordingly, in the conscious shaping of the aims of the 
criminal law. 

Nevertheless, what enforcement officials do is obviously of crucial importance in 
determining how the criminal law actually works. Their problems and the policies 
they pursue in trying to solve them need to be studied for the purpose not only of 
learning how better to control their activities—familiar enough questions—but for 
the purpose also of a better understanding, which legislatures sadly need, of what 
responsibilities ought to be given them and of the consequences of unwise imposi- 
tion of responsibility. 

This is not the place to pursue these questions in detail. A few suggestions only 
will be ventured. 

1. The breadth of discretion we entrust to the police and prosecuting attorneys 
in dealing with individuals is far greater than that entrusted to any other kinds of 
officials and less subject to effective control. This discretion presents obvious difh- 
culties in securing the lawful and equal administration of law. It presents also less 
obvious, or less noticed, difficulties of transferring from the legislature to enforce- 
ment officials the de facto power of determining what the criminal law in action 
shall be. 

2. To the extent that the activities of enforcement officials are confined to securing 
compliance with what have been described as the basic obligations of responsible 
citizenship, their discretion will tend to be reduced to the minimum which the 
necessities of the administration of law admit. If social morale is good, there will 
be community demand for enforcement of these obligations and community sup- 
port of it, and it will be feasible to provide an enforcement staff reasonably adequate 
to its task. Under these circumstances, reliance upon enforcement only on private 
complaint or newspaper insistence will be minimized. The exercise of discretion 
by police and prosecutors will consist largely of making specifically professional, and 
inescapable, judgments concerning the sufficiency of the evidence to warrant further 
investigation or formal accusation, what charges to make, what pleas to accept, what 


penalties to ask for, and the like. 

3. The stupidity and injustice of the thoughtless multiplication of minor crimes 
receives its most impressive demonstration in police stations and prosecutors’ offices. 
Invariably, staffs are inadequate for enforcement of all the criminal statutes which 
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the legislature in its unwisdom chooses to enact. Accordingly, many of the statutes 
go largely unenforced. To this extent, their enactment is rendered futile. But it 
proves also to be worse than futile. For statutes usually do not become a complete 
dead letter. What happens is that they are enforced sporadically, either as a matter 
of deliberate policy to proceed only on private complaint, or as a matter of the 
accident of what comes to official attention or is forced upon it. Sporadic enforce- 
ment is an instrument of tyranny when enforcement officers are dishonest. It has an 
inescapable residuum of injustice in the hands even of the best-intentioned officers. 
A selection for prosecution among equally guilty violators entails not only in- 
equality, but the exercise, necessarily, of an unguided and, hence, unprincipled dis- 
cretion. 

4. While the evils just described are common in the enforcement of most minor 
crimes, they are at their most acute in the sphere of regulation of conduct which is 
not intrinsically wrongful, and there a special phenomenon is likely to develop. Even 
though he ought not to seek the power in advance,” 
faced with the fact of more violators than he can prosecute, is likely to single out 


a conscientious prosecutor, 


for prosecution those whom he regards as morally blameworthy, in default of any 
better basis of selection.°° Thus, he will negate the legislative judgment that all 
violators should be prosecuted, regardless of moral blame. But at the same time, he 
will create a de facto crime, the main element of which is withdrawn from proof or 
disproof by due process of law. 

5. In the area of traditional crimes, enforcement officials have an opportunity to 
put the dominant aim of the criminal law to inculcate understanding of the obliga- 
tions of responsible citizenship, and to secure compliance with them, into a meaning- 
ful relationship with its subsidiary aim of rehabilitating people who have proved 
themselves to be irresponsible. In the area of regulatory crimes, this is possible only 
if “wilfulness,” as earlier defined,” is an ingredient of criminality. The whole 
concept of curative-rehabilitative treatment has otherwise no relevance in this area. 


V 
THE PERspEcTIVE OF CourRTs IN THE ASCERTAINMENT OF GUILT 


Courts look both backward and forward in the application of law. They look 
backward to the relevant general directions of the Constitution and the statutes, as 
interpreted and applied in prior judicial decisions. They look backward to the 
historical facts of the litigation. But when the facts raise issues with respect to which 
the existing general directions are indeterminate, they are bound to look forward to 
the ends which the law seeks to serve and to resolve the issues as best they can in a 
way which will serve them. This, of course, is the strength of the judicial process— 
that it permits principles to be worked pure and the details of implementing rules 


®5 See note 59 supra and accompanying text. 
®© See note 56 supra. 
*7 See note 41 supra and accompanying text. 
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and standards to be developed in the light of intensive examination of the inter- 
action of the general with the particular. But it is a strength existing sometimes in 
the potentiality rather than in the realization. Notably has this been true in this 
country in the development of the substantive law of crimes. 

The inherited criminal law was rich with principles and with potentialities for 
their reasoned and intelligible development. But the multiplication of statutory 
crimes and the inadequacy of judicial techniques of interpreting statutes, coupled 
with unimaginative and unintelligent use even of familiar common-law techniques, 
have shaken much of the law loose from these moorings. 

It is possible to see the beginnings of this development in some unfortunate de- 
cisions in the area of customary crimes touching sensitive matters of sex and family 
law. 

A well-known example is that of statutory rape and kindred offenses against im- 
mature girls. Here, the courts came widely to hold that when the legislature had 
specified a fixed age of consent, the man’s belief in the girl’s age, and even his utmost 
good faith and reasonableness in holding the belief, were irrelevant.** They pictured 
the legislature, in other words, as saying to mankind: “If you choose to have inter- 
course with a willing female who may be over or under the age of consent, you 
will be playing a game with the law as well as with her. If she is of age, you win 
the law’s game. If she is under age, you lose it and will be condemned as a felon, 
regardless of what she may have told you and regardless of the good reasons you may 
have had for believing her.” When account is taken of the long tradition that 
ignorance of the fact excuses, it is evident that this interpretation was not a neces- 
sary one, if, indeed, it was even plausible. But it seems to have had important in- 
fluence in encouraging the modern trend toward strict liability. 

Similarly, in prosecutions for bigamy, and particularly when the bigamy statute 
was coupled with a presumption of the death of a missing spouse after a fixed 
period of unexplained absence, the courts tended to hold that a man or woman who 
remarried within the statutory period did so at the peril of criminal conviction if the 
spouse were actually alive.®® In effect, such courts said: “Good faith and reasonable 
inquiry have nothing to do with this. We read the legislature's presumption as not 
merely avoiding the necessity of specific proof of good faith when the presumption 
is applicable, but as barring such proof when it is inapplicable. We attribute to the 
legislature a purpose to discourage the remarriage of abandoned spouses as socially 
impolitic, by requiring those who attempt it to take a gambler’s chance of becoming 
a criminal.” Once again, obviously, the interpretation was not a necessary one. 
And once again, currency was given to the notion that people can commit crimes 
without really doing anything wrong at all. 

Closely and vitally related to the failure of American courts to develop adequate 


*® The bellwether case is Regina v. Prince, L.R, 2 Cr. Cas. Res. 154 (1875). 

*° On this issue, Massachusetts led the way in Commonwealth v. Mash, 48 Mass. (7 Metc.) 472 (1844). 
A majority of the English judges, recoiling from Regina v. Prince, supra note 68, went the other way. 
Regina v. Tolson, 23 Q.B.D. 168 (1889). 
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principles of criminal liability and an adequate theory of the aims of the criminal 
law as guides in the interpretation of statutes has been their failure to come to 
grips with the underlying constitutional issues involved. This failure is the more 
surprising because of the obvious concern of the Constitution to safeguard the use 
of the method of the criminal law—especially, but not exclusively, on the procedural 
side—and the concern of the courts themselves, particularly in recent times, to give 
vitality to the procedural guarantees. What sense does it make to insist upon pro- 
cedural safeguards in criminal prosecutions if anything whatever can be made a 
crime in the first place? What sense does it make to prohibit ex post facto laws 
(to take the one explicit guarantee of the Federal Constitution on the substantive 
side) if a man can, in any event, be convicted of an infamous crime for inadvertent 
violation of a prior law of the existence of which he had no reason to know and 
which he had no reason to believe he was violating, even if he had known of its 
existence? 

Despite the unmistakable indications that the Constitution means something 
definite and something serious when it speaks of “crime,” the Supreme Court of the 
United States has hardly got to first base in working out what that something is. 
From beginning to end, there is scarcely a single opinion by any member of the 
Court which confronts the question in a fashion which deserves intellectual respect.” 


7° A possible exception is Mr. Justice Jackson’s spread-eagle dissertation in Morissette v. United States, 
342 U.S. 246 (1952), involving the question whether a defendant charged with having “knowingly 
converted” government property consisting of rusty bomb casings dumped on a remote Air Force 
practice bombing range (which the defendant had openly appropriated and sold for junk) should have 
been allowed the defense that he believed in good faith that the casings had been abandoned. However, 
the opinion, which held the defense available, seems open to the objections indicated in the following 
imaginary concurring opinion, which is here reproduced to illustrate the main theme of the text of the 
importance of interpretative presumptions. 

“Mr, Justice TENTHJUDGE, concurring in result. 

“While I have an emotional sympathy with most of what is said in my brother Jackson’s engaging 
opinion in this case, I should not wish to be understood as expressing judicial agreement with any part 
of it, except the very limited part which is necessary for decision of the narrow issue before us. 

“We ought to refrain from writing discursive essays on the law, if only to spare law students the 
burden of reading them and law professors the pain of deciding whether to reproduce them in their 
casebooks. But there is a still more compelling reason for restraint. We cannot possibly apply our 
minds to all the considerations which are relevant to all the propositions which the Court's opinion ad- 
vances. We cannot possibly be sure, therefore, that each proposition will stand up when it is tested in the 
crucible of a litigation squarely involving it. Thus, to the peccadillo of announcing too much law in 
this case, we add the cardinal sin of announcing law of dubious reliability. 

“We have to deal here with a typical modern statute consolidating—with typical looseness of drafts- 
manship—the various forms of theft, so far as these crimes are of concern to the United States as a 
governmental entity. With respect to all these forms of theft—not only those which are of judicial 
origin, like trespassory larceny and larceny by trick, but those which have their origin in statutes, like 
obtaining property by false pretences and embezzlement—a ‘claim of right’ has traditionally been a 
defense. Morissette’s claim falls comfortably within the types of claims which have traditionally been 
recognized as affording this defense. E.g., People v. Shaunding, 268 Mich. 218, 255 N.W. 770 (1934); 
People v. Lapique, 120 Cal. 25, 52 Pac. 40 (1898); cf. Commonwealth v. Althause, 207 Mass. 32, 51, 93 
N.E. 202 (1910). See generally Rottin M. Perkins, CriminaL Law 223 (1957). 

“Hence the simple question before us is whether the vague and general language of the ‘knowingly 
converts’ clause of 62 Strat. 725 (1948), 18 U.S.C. § 641 (1952) should be read as incorporating this 
established element of the crime of theft or as eliminating it. 

“There are a plethora of good reasons for the narrower reading. 
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The Court began with a few dicta suggesting that a crime is anything which the 
legislature chooses to say it is." These were followed by a pair of narcotics cases, 


“Statutes, generally, should be read in the light of the common law, save where they make plain a 
purpose to depart from it. 

“This is doubly true of statutes defining crimes, which ancient learning tells us should be strictly 
construed, if a strict construction is sensible. McBoyle v. United States, 283 U.S. 25 (1931); Unfted 
States v. Wiltberger, 18 U.S. (5 Wheat.) 76, 95-96 (1820). 

“It is trebly true of statutes defining federal crimes, which are not readily to be given an expansive 
interpretation overlapping the criminal prohibitions of the states. : 

“It is quadruply true of a section which the statutory revisers tell us simply ‘consolidates’ previous 
provisions of the code, which provisions, as we know, had never been held to dispense with the common 
law defense. 

“It is quintuply true when the section in question is contained in a recodification which, as the 
Court's opinion tells us (note 28), was generally ‘not intended to create new crimes, but to recodify those 
then in existence.’ 

“It is sextuply true when the recodification in question—why not come right out and say it?—is one 
for which the spadework was done by the hired hands of three commercial law-book publishers, on 
delegation from a congressional committee desirous of escaping the responsibility of hiring and super- 
vising its own staff. 

“In these circumstances, the case against finding a major change of public policy in the interstices of 
this slovenly enactment is overwhelming. 

“If the Court’s opinion had chosen merely to add as a seventh reason that it is a general principle 
of our law that criminal condemnation imports moral blameworthiness and that the legislature ought 
not lightly to be taken as wishing to weaken this principle, I should have had no objection; indeed, 
I should have applauded. 

“But I see no occasion for examination and labored distinction of the notorious instances in which 
Congress and this Court have sanctioned blatant defiance of this principle. In particular, whether 
United States v. Balint, 258 U.S. 250 (1922), United States v. Behrman, 258 U.S. 280 (1922), and 
United States v. Dotterweich, 320 U.S. 277 (1943), were soundly decided on their facts, and what, if 
any, the ramifications of their reasoning may be are questions which, I think, we ought to leave to the 
riper wisdom of another day. 

“As an example of the need for such wisdom, it may not be inappropriate to call attention to the 
paradox in which my brother Jackson’s ratiocinations have involved him. 

“In relation to offenses of a traditional type, the Court’s opinion seems to be saying, we must be 
much slower to dispense with a basis for genuine blameworthiness in criminal intent than in relation 
to modern regulatory offenses. But it is precisely in the area of traditional crimes that the nature of the 
act itself commonly gives some warning that there may be a problem about its propriety and so affords, 
without more, at least some slight basis of condemnation for doing it. Thus, Morissette knew perfectly 
well that he was taking property which, at least up to the moment of caption, did not belong to him. 

“In the area of regulatory crimes, on the other hand, the moral quality of the act is often neutral; 
and on occasion, the offense may consist not of any act at all, but simply of an intrinsically innocent 
omission, so that there is no basis for moral condemnation whatever. Thus, in Dotterweich, the Court 
upheld a conviction of the president and general manager of a corporation doing a reputable business 
merely because the corporation had happened to ship an adulterated and misbranded drug in interstate 
commerce and Dotterweich happened to be its responsible executive. 

“I think the Court is right in holding that Morissette should have been allowed to go to the jury 
on the question of his consciousness of wrongdoing. But it will take something more than the 
lucubrations of the present opinion to convince me that Morissette had a better title to do so than 
Dotterweich.” 

™ The earliest discussion seems to be the elaborate and much cited dictum in Shevlin-Carpenter Co. 
v. Minnesota, 218 U.S. 57, 67-69 (1910). The case was a aivil action for damages against a lumber 
company for trespass in cutting timber on state land after a permit to do so had expired. The state 
court had entesed judgment for double damages against the company on the ground that the trespass was 
“wilful.” Among the grounds of the company’s appeal was the claim that the statute also made a 
“casual and involuntary trespasser” liable to the state in double damages, and that it included also a 
severe criminal penalty, “‘‘and that declaring his act a felony violates the Fourteenth Amendment,’ 
because those provisions ‘eliminate altogether the question of intent,’ and that the ‘elimination of intent 
as an element of an offense is contrary to the requirements of due process of law.’”’ The Court's opinion 
made the obvious rejoinders that the company was in no position to advance this complaint, first, because 
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patently concerned with the evils of drugs rather than with the evil of disloyalty to 
a millennium of legal tradition.’* Then came, only a few years ago, one of the most 
drastic of the Court's decisions, treating the whole matter as a fait accompli."* Not 
until the last term, in Lambert v. California,"* did the Court discover that the due 
process clauses had anything to say about branding innocent people as criminals. 
But neither the majority nor the dissenting opinion in that case is persuasive of any 
need to qualify the second sentence in this paragraph. 

The Lambert case involved a Los Angeles ordinance making it a criminal 
offense for any “convicted person,” as defined, to be and remain in the city for 
more than five days without registering. The Court held that the application of 


its action had been found to be “wilful” and, second, because in any event, the provisions for a criminal 
penalty were separable. But then, with impatience, and corresponding lack of hard thinking, it went 
on to say broadly that the argument with respect to the necessity of criminal intent was not any good 
anyway. It cited no authority whatever. Manifestly, the company had no claim of surprised innocence 
sufficiently plausible to draw the Court's real attention to the question. 

Mr. Justice McKenna’s Shevlin-Carpenter dictum was followed the next year by a dictum of Mr. 
Justice Holmes in United States v. Johnson, 221 U.S. 488, 497-98 (1911)—again, wholly nude of 
supporting authority. The case held that false claims of being a cure for cancer on the labels of 
plaintiff's patent medicine bottles did not make the bottles “misbranded”’ within the meaning of the 
Food and Drugs Act of 1906, because they constituted simply innocent pufhiing, rather than misstate- 
ments about the identity of the contents. For this shockingly narrow and distorting interpretation, the 
opinion gave the ironical reason that “the article may be misbranded without any conscious fraud at 
all,” and that while “it was natural enough to throw this risk on shippers with regard to the identity 
of their wares,” it was “a very different and unlikely step to make them answerable for mistaken praise.” 
Morality and rationality alike, it is submitted, could hardly be more completely inverted. 

7? United States v. Balint, 258 U.S. 250 (1922); United States v. Behrman, 258 U.S. 280 (1922), both 
decided on the same black Monday. Both cases involved facts which, one may surmise, would have 
permitted conviction on orthodox principles. But Mr. Justice Holmes, dissenting in the Behrman case 
(although not in Balint), said that the indictment there had been framed “for the very purpose of 
raising the issue that divides the Court’; and the same thing seems to have been true of the Balint in- 
dictment, The Balint case held that a physician could be convicted of selling a certain opium derivative 
without the use of a required form, under a statute carrying a maximum penalty of five years imprison- 
ment and a fine of $2,000, even though he had been without knowledge of the contents of the drug. 
The Behrman case made a similar holding with reference to the prescription of drugs. 

Chief Justice Taft’s Balint opinion said that the objection “that punishment of a person for an act 
in violation of law when ignorant of the facts making it so” had been “considered and overruled” in 
Shevlin-Carpenter Co. v. Minnesota, 218 U.S. 57 (1910), supra note 71, a manifestly cavalier use of 
dictum as controlling authority. For further authority, the opinion cited only some state court cases, 
some lower federal court cases, and two English cases. Mr. Justice Day's Behrman opinion cited only 
Balint and some lower federal court cases. 

Chief Justice Taft said that the statute had the “manifest purpose” of requiring “every person dealing 
in drugs to ascertain, at his peril, whether that which he sells comes within the inhibition of the 
statute.” It expressed its reasons for approving this in two sentences: “Congress weighed the possible 
injustice of subjecting an innocent seller to a penalty against the evil of exposing innocent purchasers to 
danger from the drug, and concluded that the latter was the result preferably to be avoided. Doubtless 
considerations as to the opportunity of the seller to find out the fact and the difficulty of proof of 
knowledge contributed to this conclusion.” Exactly how the desired end of protecting innocent pur- 
chasers was served by convicting innocent sellers the opinion did not explain. Nor did it explore any 
of the other relevant considerations. 

78 United States v. Dotterweich, 320 U.S. 277 (1943). See the discussion of the case in note 70 
supra. Mr. Justice Frankfurter’s opinion disposes of the problem in a curt half paragraph, citing only 
the Balint case, supra note 72, and Holmes’ dictum in United States v. Johnson, 221 U.S. 48 (1911), 
supra note 71. It pays no attention to the differences between the possibilities of protecting themselves 
which sellers of drugs have and those which corporation presidents have. 


"355 U.S. 225 (1957). 
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this ordinance to one who had no actual or “probable” knowledge of it violated the 
due process clause of the fourteenth amendment. Yet, four members of the Court 
dissented. They were led by so sensitive a judge as Mr. Justice Frankfurter, who, 
pointing to the large body of legislation which he believed to be put in question by 
the majority’s reasoning, expressed his confidence “that the present decision will 
turn out to be an isolated deviation from the strong current of precedents—a derelict 
on the waters of the law.” 

The opinion of the Court by Mr. Justice Douglas pinned its holding upon the 
fact that the conduct condemned by the ordinance was “wholly passive” and “unlike 
the commission of acts, or the failure to act under circumstances that should alert the 
doer to the consequences of his deed.” Yet, it made no effort to analyze the nature 
of crimes of omission, as distinguished from those of commission.” It spoke vaguely 
of “the requirement of notice” as “engrained in our concept of Due Process.” But 
it cited only inapposite cases,"® left the unexplained suggestion that notice making 
for “probable” personal knowledge would be enough, and wholly ignored the 
fact that the theretofore unqualified doctrine of Anglo-American law has been that 
notice by due promulgation and publication of a statute is all that is required."7 On 
the issue of criminal intent, the opinion said that “we do not go with Blackstone 
in saying that ‘a vicious will’ is necessary to constitute a crime.” More atrocious 
even than the rhetoric of this ‘statement is its moral insensitivity and the intellectual 
inadequacy of the reasoning offered to support it. Why the views of Blackstone 
should be thus cavalierly overridden in interpreting a Constitution written by men 
who accepted his pronouncements as something approaching gospel was left un- 
explained. What the essential distinction is between those states of innocence which 
permit conviction of crime and those which do not was left to guesswork. 

The dissenting opinion did not have the virtue even of the majority’s muddy 
recognition that being a “criminal” must mean something. It contented itself with 
flat assertion that human beings may be convicted of crime under the Constitution of 
the United States even though they “may have had no awareness of what the law 
required or that what they did was wrongdoing.” To this, one can say only, 
“Why? why? why?” The opinion gives only one answer, “So it has been decided. 
So it has been decided. So it has been decided.” The replication has to be, “But 
this is wrong, wrong, wrong. And it will continue to be wrong so long as words 
have meaning and human beings have the capacity to recognize and the courage to 
resent bitter and unwarranted insult.”"* 


78 For the possibilities of such an analysis, see Hughes, supra note 44. 

76 The cases, as the Court said “involved only property interests in civil litigation.” 

7 The analysis by Hughes, supra note 44, recognizes how crucial the question of the bearing of this 
doctrine is and comes to intellectual grips with it. 

78 It is true that the problem in Lambert was one of constitutionality under the fourteenth amendment 
and, so, of a kind which raises for Mr. Justice Frankfurter the ultimate problem of judicial self-restraint 
in the interpretation of the Constitution. That this is so, however, serves only to emphasize the casual 
way in which in United States v, Dotterweich, 320 U.S. 277 (1943), supra note 70, he disposed of an 
issue which was simply one of the just interpretation of a federal statute. 
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The importance of constitutional doctrine is not to be measured by the number of 
statutes formally invalidated pursuant to it or formally sustained against direct 
attack. Thinking in constitutional terms provides the points of reference which are 
necessary in building up a body of thought which is adequate to the task of 
statutory interpretation.’’ Correspondingly, the absence of such basic thinking is 
likely to result in a hiatus of thought when interpretive problems present them- 
selves. Thus, the small handful of pre-Lambert decisions upholding the consti- 
tutionality of strict criminal liability helped to breed a multitude of other decisions 
blandly assuming, with no effort at ratiocination, that it was a matter of indiffer- 
ence whether ambiguous statutory language were to be read as importing a require- 
ment of “criminal” intent or dispensing with it, and permitting slight evidence to 
tilt the scales in favor of dispensation. Correspondingly, what will be chiefly im- 
portant to watch about the Laméert case will be the strength of the push it gives to 
interpretations insisting upon the necessity of a genuinely criminal intent. One may 
guess that the push would have been stronger if the majority opinion had been 
more muscularly written. 

What are likely to be crucial in the development of any body of statutory law 
are the presumptions with which courts approach debatable issues of interpretation. 
For it is these presumptions which control decision when a legislature has failed to 
address itself to an issue and to express itself unmistakably about it. If the interpre- 
tive presumptions of the courts are founded on principles and policies rationally re- 
lated to the ultimate purposes of the social order, then statutory law will tend to 
develop the coherence and intelligibility, and the susceptibility to being reasoned 
about, which a body of unwritten law tends always to have. Otherwise, it will tend 
to become a wasteland of arbitrary distinctions and meaningless detail. 

Legislatures in our tradition have depended heavily upon the assistance of courts 
in giving statutory law this kind of in-built rationality. The articulation and use 
of interpretive presumptions by the courts is an essential means of providing this 
assistance. It involves no impairment of legislative prerogative, but, on the con- 
trary, facilitates the legislature’s work rather than hinders it. It serves to focus 
issues, to sharpen responsibilities, and to discourage buck-passing. It gives assurance 
that a legislature’s departure from generally prevailing principles and policies will be 
a considered one. This, in turn, requires the courts to confront the resulting consti- 
tutional questions, if any, with recognition of the deliberateness of the legislature’s 
determination and of the need for taking full account of the reasons for the de- 
termination before overturning it. 

The need of some improvement in the shoddy and little-minded thinking of 
American legislatures about the problems of the criminal law is great. But adequate 
improvement cannot come from that source alone. Only if the courts acknowledge 
their obligation to collaborate with the legislature in discerning and expressing the 

7° See Book Review, 67 Harv. L. Rev. 1456, 1485-86 (1954). See also the opinion in note 70 
supra. 
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unifying principles and aims of the criminal law is it likely that a coherent and 
worthy body of penal law will ever be developed in this country. For the most part, 
American courts have, thus far, failed not only in the fulfillment, but even in the 


recognition of this obligation. 


VI 
Tue Perspective or Courts In Maxine Decisions Asout TREATMENT 

When an offender has been found guilty, the court’s responsibility for the gen- 
eralized statement of substantive legal doctrine is at an end. What ordinarily remains 
is only an individualized determination with respect to this particular defendant. 
This focus upon the defendant as an individual provides opportunities to be ex- 
ploited. But it also points up tendencies to be resisted. For the defendant is a 
character in a much larger drama, and questions about his needs must not be 
allowed to push out of view questions about the effect of his treatment on other 
persons and on the well-being of society generally. 


A. The Judgment of Conviction 
If criminality is to be equated with antisocial conduct warranting the moral 
condemnation of society, then plainly the first and foremost function of the trial 
judge in every case, when a finding of guilt has been made, is to express to the 
defendant with all possible solemnity a judgment of condemnation of his conduct 


in society’s behalf. 

The trial judge, of course, can do this under existing law, as many do, when 
the defendant’s offense is one which the community recognizes as blameworthy. 
But here we meet another of the hidden costs of the sacrifice of principle. For a 
conscientious judge who is called upon constantly to convict and to sentence de- 
fendants who have been guilty of bad luck more than anything else is forced to 
differentiate. Since he cannot, in honesty, tell such a defendant that his conduct 
is morally blameworthy, he is forced to draw a line among criminal defendants. 
This is not like drawing a line between genuinely criminal offenses of varying 
degrees of gravity. For this differentiation puts in question the very integrity and 
meaning of the concept of crime. The result may be that even the judge himself 
stops believing in the equation between criminality and blameworthiness. 

A distinguished federal district judge said recently in private conversation that 
in entering judgments of conviction and passing sentence, he was careful always 
to refrain from expressing any view about the defendant’s character or the morality 
of his conduct. One can respect the spirit of personal humility that lies behind this 
restraint. One can discern the main outlines of the supporting rationalization which 
the positivistic strain in American legal thought provides. One can understand 
why it is particularly easy for a federal judge, dealing with a considerably larger 
proportion of regulatory crimes than most state judges, to take such a view. Yet, 
it has still to be said that the practice described epitomizes the moral and intellectual 
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debility of American criminal law. An able and sensitive judge does not consider 
that there is any difference between a criminal conviction and a civil judgment 
which it is worth while to try to communicate to the defendant. If this is so, 
what attention can ordinary people be expected to pay to the threat of a criminal as 
distinguished from a civil sanction? 

The result, considered simply from the point of view of efficient social engineer- 
ing, is a grievous waste. For all except the most hardened criminals, a judgment of 
community condemnation, solemnly and impersonally expressed, can be made a 
shaking and unforgettable experience. If legislatures had kept clean the concept of 
crime and sentencing judges were then enabled to tell a convicted criminal, in good 
conscience, that his conduct had been wrongful and deserved the condemnation of 
his fellow men, the very pronouncement of such a judgment would go far to serve 
the purposes of the criminal law by vindicating its threats and so to lessen the need 
for resort to other commonly less effective and invariably more expensive and 


oppressive forms of treatment. 


B. The Sentence: Herein Also of the Perspective of Prison and Parole Authorities 

A judgment of conviction having been entered, the trial judge must next face 
the harsh realities of imposition of sentence. 

If what has been said is correct, the judge, in doing this, should be guided by 
two main, and interrelated, objectives. First, is the overriding necessity of a sentence 
which, taken together with the judgment of conviction itself, adequately expresses 
the community’s view of the gravity of the defendant's misconduct. Second, is the 
necessity of a sentence which will be as favorable as possible, consistently with the 
first objective, to the defendant’s rehabilitation as a responsible and functioning 
member of his community. The first objective stresses the interests of the com- 
munity; but it does not ignore the interests of the defendant as an individual, since 
his rehabilitation requires his recognition of communty interests and of the obliga- 
tions of community life. The second stresses the interests of the defendant as an 
individual; but it does not ignore those of the community, since the community is 
interested in the defendant’s realization of his potentialities as a human being and 
in the contributions he can make to community life.*° 

The community’s condemnation of the defendant's conduct can be expressed in 
four main ways: first, by the legislature’s prior grading and characterization, in 
general terms, of the offense of which he has been found guilty; second, by the trial 
judge’s formal expression of condemnation of the particular conduct, taking into 


*° The protection of society by disabling offenders who are likely to offend again is conventionally 
said to be one of the functions of the criminal law, and the statement in the text may be thought to be 
mistaken in ignoring this purpose. It is suggested, however, that there is serious danger in admitting 
so speculative a factor as a criterion in the exercise of general sentencing discretion. The existence of a 
special need for disablement of particularly dangerous individuals seems better taken into account either 
(1) by parole authorities, in the light of prison experience, in deciding whether to release a prisoner 
before his maximum term has expired; or (2) through statutory provisions for extended terms laying 
down carefully-stated criteria to be applied by the judge on the basis of special findings of fact. See 
Mover Pena Cope § 7.03 and accompanying comment (Tent. Draft No. 2, 1955). 
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account all the special circumstances of it; third, by a determination that the de- 
fendant shall be vulnerable to unpleasant consequences in the future if his behavior 
thereafter fails to conform to prescribed conditions; and, fourth, by a determination 
that the defendant shall presently and forthwith undergo unpleasant consequences, 
such as fine or imprisonment. Under modern statutes, the judge’s exercise of dis- 
cretion in sentencing will consist largely of choices about the use to be made of the 
third and fourth forms of condemnation.*' This paper will not attempt a detailed 
analysis of the judge’s problems in making these choices, but a few broad suggestions 
in line with the general thesis of the paper may be appropriately made. 

1. It is first to be observed that the best possibilities of an imaginative and 
effective reconciliation of the community’s interests and the individual's in fixing 
sentences will lie ordinarily in the use of the third of the forms of condemnation 
just described. To declare that the defendant is to be vulnerable to future punish- 
ment can be, in itself, an impressive expression of the community's moral dis- 


approval. At the same time, the conditional suspension of the punishment, whether 
it be a fine or term of imprisonment, can provide an environment favorable to re- 
habilitation, both by conveying to the defendant a sense of the community's con- 
fidence in his ability to live responsibly and by giving him a special incentive to do 
so. It would seem to follow that a suspended sentence with probation should be 
the preferred form of treatment, to be chosen always unless the circumstances plainly 


call for greater severity. 

2. Of all the forms of treatment of criminals, prison sentences are the most 
costly to the community not only because of the out-of-pocket expenses of prison 
care, but because of the danger that the effect on the defendant’s character will 
be debilitating rather than rehabilitating. It would seem to follow that if some form 
of present punishment is called for, a fine should always be the preferred form of 
the penalty, unless the circumstances plainly call for a prison sentence. 

3. Once it is decided that a defendant should be sent to prison, a problem arises 
about the division of authority and responsibility between the sentencing court and 
the parole authorities in deciding the time of the prisoner’s release—assuming, that 
is, that the view earlier advanced is accepted that prison sentences ought not to be for 
a fixed term, neither more nor less.*? The first aspect of this problem relates to the 
minimum length of the term. It was earlier urged that the legislature ought not to 
specify a fixed minimum term in such a way as to deprive the sentencing judge of 
power to give a suspended sentence.** But this was for the reason that the judge 
ought to have an opportunity to appraise the blameworthiness of the crime in 


81 As just suggested in subdivision A of this part, the judge has an important discretion also in 
deciding just what kind of ceremony he will make of the formal pronouncement of the judgment of 
conviction. In addition, the Model Penal Code, as presently drafted, proposes that he should have a 
discretion to reduce the grade of the offense for which the defendant is convicted in order to deal 
justly with those cases in which there are special ameliorating circumstances not taken into account in 
the general statutory definition of the crime. See id. § 6.11. 

82 See pp. 426-27 supra. 

83 See p. 427 supra. 
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the light of the particular circumstances of it. Should the judge, having made this 
appraisal, be empowered to fix a minimum prison term in such a way as to deprive 
the parole authorities of discretion to order an earlier release? Obviously, the judge 
is better qualified than the parole authorities to interpret the community’s views of 
the blameworthiness of the defendant’s conduct. Prima facie, therefore, it would 
seem that he ought to have the power to fix a minimum term, although the power 
should be used with caution, since its exercise will deprive the prisoner of an 
opportunity by his behavior in prison to justify an earlier parole.** 

4. Should the sentencing judge also have power to fix a maximum term shorter 
than the statutory maximum so as to deprive the parole authorities of discretion 
to keep the prisoner in confinement for the full statutory term? Undoubtedly there 
will be cases in which extenuating circumstances make the conduct of a guilty de- 

‘fendant less blameworthy than that of the general run of those who commit the 
same type of crime. This suggests that the judge, as the community’s representative, 
should have the power to recognize these special circumstances in some fashion, 
either in his judgment of conviction or in his sentence.’ Yet, it will be observed 
that whereas the minimum term has the sole function of seeing that the community’s 
condemnation of the defendant’s conduct is adequately expressed, different, or at 
least additional, considerations enter into the fixing of the maximum term. The 
statutory maximum has as its prime function the fixing of a limit upon the period 
during which the prisoner may be subjected to administrative control.*® Judicial 
power to lower this maximum may be less essential than judicial power to see to 
the adequate expression of community disapproval. 

, 5. In relation to both of the two points last made, a further and vitally important 
aspect of the problem of sentencing needs to be taken into account—namely, the 
necessity of avoiding anarchical inequality in the sentences handed down by different 
sentencing judges. The achievement of the purposes of the criminal law can never 
be satisfactorily approximated until this intractable problem is in some fashion re- 
duced to minor, instead of major, proportions. The very ideal of justice is offended 


by seriously unequal penalties for substantially similar crimes, and the most im- 


mediate of its practical purposes are obstructed. Grievous inequalities in sentences 
are ruinous to prison discipline. And they destroy the prisoner’s sense of having 
been justly dealt with, which is the first prerequisite of his personal reformation. 
Experience seems to show that large numbers of sentencing judges with power to 
fix both individualized minimum terms and individualized maximum terms will 
inevitably produce an indefensible heterogeneity of result. How can a reasonable 
degree of order be brought into this chaos? 

6. Legal experience gives a relatively precise answer to the question just put. 


** The Model Penal Code proposes that the trial judge should be given the authority to fix a mini- 
mum prison term of not less than one year—the theory of the one-year minimum for the judicially- 
fixed minimum term being that it is “an institutional necessity” for effective treatment. See Mover 
Penat Cove § 6.06 and accompanying comment (Tent. Draft No. 3, 1955). 

** For an alternative form of power to give this recognition, see note 81 supra. 


°° See p. 427 supra. 
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Consistency of result in similar cases can be secured either by the laying down of 
quite precise rules of decision (which here seems impossible), or by subjecting 
heterogeneous discretionary decisions to review and revision by a single tribunal, 
or in both ways. Appellate courts seem ill-adapted to the function of reviewing and 
revising the sentences of trial judges, besides being too preoccupied with other func- 
tions. The creation of a new authority, with the single responsibility of equalizing 
sentences initially imposed, to the end of assuring that they reflect uniform concepts 
of degrees of blameworthiness, is a tempting possibility. Short of this expedient, the 
only institutional machinery presently available in most American legal systems 
is the parole board. 

7. In an ideal system, perhaps, prison and parole authorities would receive pris- 
oners from trial courts with sentences for predetermined, individualized maximum 
and, when appropriate, minimum terms. The correctional authorities would then 
have the sole responsibility of custody and treatment of each prisoner, with an eye 
single to determining, within those limits, first, what kind of custodial treatment 
would best promote the individual prisoner’s growth in responsibility; and, second, 
when, after the minimum sentence, if any, had been served, growth had progressed 
to a point which made it proper to permit the prisoner to resume, on parole, 
the effort at responsible living. But if such a regime is to work effectively, prisoners 
must have some sense of reasonable equality, and hence justice, in the terms under 
which they are asked to work out their salvation. In the existing institutional 
structure, and in any alternative structure which seems feasible, parole boards seem 
to be the agency best qualified to take responsibility for bringing about this sense 
of equality. Occasional minimum sentences, which have the special justification 
already indicated, would not seriously interfere with the discharge of this responsi- 
bility. But regular, judicially-tailored maximum sentences would.** 


VII 


CoNCLUSION 


The views expressed in this paper are somewhat, but not widely, at variance with 
the statement of purposes and principles of construction contained in the present 
tentative draft of the American Law Institute’s Model Penal Code. That statement 
would approximate these views more closely if it were revised to read as follows 


(new matter being in italics): 


Section 1.02. Purposes: PrincipLes of CoNnsTRUCTION. 
(1) The general purposes of the provisions governing the definition of offenses are: 
(a) To foster the development of personal capacity for responsible decision to 
the end that every individual may realize his potentialities as a participating and 
contributing member of his community: 
(b) To declare the obligation of every competent person to comply with (1) 
87 The Model Penal Code denies the judge the power to fix an individualized maximum term which 


is less than the statutory term, except in the special case where sentence for an extended term is imposed. 
See Mover Penat Cope § 6.06 and accompanying comment (Tent. Draft. No. 2, 1955). 
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those standards of behavior which a responsible individual should know are imposed 
by the conditions of community life if the benefits of community living are to be 
realized, and (2) those further obligations of conduct, specially declared by the 
legislature, which the individual either in fact knows or has good reason to know 
he is supposed to comply with, and to prevent violations of these basic obligations 
of good citizenship by providing for public condemnation of the violations and 
appropriate treatment of the violators;** 

(c) To safeguard conduct that is not blameworthy*® from condemnation as 
criminal; 

(d) To give fair warning of the nature of the conduct declared to constitute 


an offense; and 
(ce) To differentiate on reasonable grounds between serious crimes and minor 
offenses. 

(2) The general purposes of the provisions governing the conviction, sentencing, and 
treatment of offenders are: 

(a) To further the purposes of the provisions governing the definition of 
offenses ;®° 

(b) To promote the correction and rehabilitation of offenders; 

(c) To subject to a special public control those persons whose conduct indicates 
that they are disposed to commit crimes;*' 

(d) To safeguard offenders against excessive, disproportionate, or arbitrary 
punishment; 

(e) To give fair warning of the nature of the sentences that may be imposed 
on conviction of an offense; 

(f) To differentiate among offenders with a view to a just individualization in 
their treatment; 

(g) To define, co-ordinate, and harmonize the powers, duties, and functions 
of the courts and administrative officers and agencies responsible for dealing 
with offenders; 

(h) To advance the use of generally accepted methods and knowledge in the 
sentencing and treatment of offenders; and 

(i) To integrate responsibility for the administration of the correctional system 
in a State Department of Correction (or other single department or agency). 


(3) The provisions of the Code shall be construed according to the fair import of their 
terms but when the language is susceptible of differing constructions it shall be interpreted 
particular provision involved. The discretionary powers conferred by the Code shall be 
to further the general purposes stated in this section and the special purposes of the 
exercised in accordance with the criteria stated in the Code and, in so far as they are 
not decisive, to further the general purposes stated in this section. 

88 The provisions of the Move Penat Cope (Tent. Draft No. 2, 1954) which the italicized para- 
graphs (a) and (b) replace are as follows: 

“(a) To forbid and prevent conduct that unjustifiably and inexcusably inflicts or threatens sub- 
stantial harm to individual and public interests; 
“(b) To subject to public control persons whose conduct indicates that they are disposed to 
commit crimes”; 
In the suggested revision, the latter paragraph is transferred to subsection (2) of the section dealing with 
sentencing and treatment. 

** The words “not blameworthy” are substituted for “without fault.” 

°° The language is substituted for the clause, “To prevent the commission of offenses.’ 

*1 See note 88 supra. 








DIAGNOSTIC TECHNIQUES IN AID OF SENTENCING 


RavtrpH BrancaLe* 


I 


| INTRODUCTION 

To \curb the impulses of the “normal” person who may be inclined to indulge in 
antisocial behavior, the law has created certain restraints in the form of penal sanc- 
tions. Their underlying rationale reflects the hopeful conviction that punishment 
not only will directly exert a beneficially conditioning effect upon offenders, but 
will also serve both as a deterrent to others and as a retributory mechanism for satis- 
fying the demands of the lex talionis. 

It is obvious, however, at least to some extent, that these theories have not worked 
out in practice. Indeed, the history of penology is replete with evidence of failures 
to conduce desired behavior through punitive formulae. It need only be noted, by 
way of example, that the capital punishment meted out to pickpockets several 
centuries ago did not appreciably reduce the incidence of this type of crime. 
Enlightened penologists, who are probably in the minority, attribute this deficiency 
to the fact that insufficient account has generally been taken of the distinctive 
elements in the mental process of the individual criminal. Instead, undue emphasis 
seems to have been placed on retribution, which, in turn, stems from a basic, almost 
constitutional need of man to express his own aggression toward one who has 
behaved as he himself may have wished to. And since this mechanism is not con- 
sciously perceived, it has exerted an inordinate influence, frequently frustrating the 
fundamental correctional goal of the penalty system. This pound-of-flesh com- 
ponent of penal sanctions may, of course, satisfy the retaliative, often sadistic needs 
of the nonoffender, but it certainly has not solved the problem of rehabilitating the 
offender or of protecting society in general. 

Yet, penologists are also aware of the strength and pervasiveness of hysterical 
currents and the futility of seeking to render sound judgment and formulate 
equitable decisions in the face of them. Periodically, a particular type of offense— 
e.g., kidnaping, sexual misconduct, trafficking in narcotics, etc.—is subjected to in- 
tense popular focus, and overly-punitive, vengeful, and discriminatory legislation, 
completely insensitive to the problem of the individual who has committed the 
offense, is the characteristic response to the resultant public outcry. Punishment, 
when thus quantitatively-measured in terms of a given crime, is treated as a specific, 
and its inflexible rigor soon creates serious problems for the judge, the prosecutor, 


* A.B. 1924, Columbia University; M.D. 1928, Long Island Medical College. Director, New Jersey 
State Diagnostic Center; Diplomate, American Board of Psychiatry; Fellow, American Psychiatric Associa- 
tion. Author [with Albert Ellis], THe PsycHotocy or Sex Orrenpers (1956). Contributor to peno- 
logical and correctional publications. 
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the warden of a penal institution, and the parole official, who long have recognized 
that there is a difference between the man and his offense. 

For every crime committed, however, there seems to be conceived in the public 
mind a mental image of the offender—the crime and the criminal are fused into 
one specific concept. Consider kidnaping, for example: The kidnaper is usually 
pictured as a callous, cruel, calculating individual who commits perhaps the basest 
of all crimes; and for this, the harshest penalties are meted out—life imprisonment or 
death. The writer, however, has had occasion to interview at least five persons who 
were technically charged with kidnaping; and, as will quite clearly appear, even on a 
cursory examination, none of them even remotely approximated this popular image 
of a kidnaper. 

In the first case, a girl, six years of age, was abducted by a man in his fifties. 
No force was employed, and no clear design for this offense was ever elicited. The 
defendant simply induced the girl to accompany him in aimless wanderings through 
the state of New Jersey and into Philadelphia. When apprehended, he was 
charged with and finally convicted of kidnaping. Examination revealed that on some 
six different past occasions, he had been admitted to state hospitals in a psychotic state. 
He was first diagnosed as manic depressive and later as a schizophrene. Prior to 
sentencing, he was held for observation on a ward of a mental hospital, where he 
was described as apathetic, inadequate, aloof, and emotionally-deteriorated. Yet, in 
the face of all this, he was found to be legally sane. Whether the nature of his 
offense may have influenced this diagnostic formulation or not is difficult to say. 
There was, however, no question but that at this point, he was suffering from a 
chronic schizophrenic process, that he had entertained no intent to harm the victim, 
and that there was a confused motivation as to the purpose of the whole episode. 

In the second case, a man in his thirties allegedly abducted a younger man, twenty- 
one years of age, at the point of a gun, and after traveling some distance out of the 
state, was alleged to have forced sexual relations upon his victim. He was charged 
with and convicted of kidnaping. In this particular instance, however, pretrial 
examinations were made both of the complainant and of the defendant, both in 
face-to-face interviews and under medication. What ultimately unfolded were the 
following facts: The complainant had been associated with the defendant in a 
homosexual relationship for the most part designed for convenience and favors. The 
defendant was deeply infatuated with his companion, and when he began to suspect 
a cooling attitude on the part of his love object, sought desperately to win him 
back through this rather dangerous and senseless action. In fact, when the de- 
fendant saw that he was losing the complainant’s affection, he was willing to enter 
into a suicide pact with him, even handing him a gun, saying, “Kill me, for I can’t 
live without you.” Under medication, the alleged kidnaper poured forth the violence 
of his love, observing that the examiner could not understand what true love 
meant. It was quite obvious that this legally-defined kidnaper was a distraught 
homosexual whose feelings carried him almost to the point of totally irresponsible 
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behavior. In private life, he was a musician, successful and well-respected; and 
there were no previous signs of aggression or of antisocial attitudes other than his 
preoccupation with homosexuality, involving, for the most part, individuals over the 


age of eighteen. 

In the third case, a husband, through trickery, removed two of his children from 
the custody of his wife, with whom they were living. Technically, a charge of 
kidnaping was considered, but it never was pressed. 

In the fourth case, two individuals, inebriated and prankish, abducted one of 
their companions and not only demanded of him his money, but threatened to kill 
him. Yet, in the course of this hectic episode, they traveled freely about town, picked 
up several girlfriends, and afforded the alleged victim every opportunity to escape 
from their custody. A charge of kidnaping was technically brought against these 
two offenders who, when interviewed in their sober state, were unable to conceive 
any intent of ill-doing toward a friend with whom they were on rather close and 
pleasant terms. They themselves recognized that they were the victims of their 
own perverted alcoholic fantasy. 

In the fifth case, a middle-aged male abducted a six-year-old girl. The girl, 
although physically unharmed, had been subjected to perverted sexual advances by 
the defendant. When apprehended, he clearly appeared to be a chronic paranoiac 
who had developed delusions that this girl was his daughter, and he was so obviously 
insane that the prosecution consented to his commitment to a hospital for the 
criminally insane. 

It becomes apparent, after reviewing these kidnaping experiences, that there 
may be great disparity between the individual, the personality, the mental processes, 
and circumstances surrounding the offense, and the concept entertained by both the 
public and the law. And what is true of kidnaping is also true of other variations of 
criminal behavior. Thus, it cannot be overstressed that in addition to the offense, 
the character and the nature of the offender must also be considered in assessing the 
penalty, if it is to serve a truly valid and constructive function. 

Some progress has been realized in recent years, albeit slowly, through the intro- 
duction of the technique of probation, the development of flexibilities in penal dosage 
in the form of the indefinite and the indeterminate sentence, and juvenile de- 
linquency statutes and youth offender acts—all of which lend considerable latitude 
to the power of the court. These advances certainly reflect a growing recognition 
that crime must be regarded only as a surface symptom of an extremely complex 
dynamic process and that its treatment will best be effected if attack is leveled at the 
underlying forces which contribute to and produce this antisocial behavior. At the 
same time, however, these advances have also enhanced the responsibility of the 
conscientious judge and correspondingly increased his dependence upon other 
agencies specializing in the study of the offender—e.g., probation officers, the court 
clinic, the psychopathic ward, the psychiatric and psychological consultants, and the 
medical clinic. There has developed, accordingly, a most pressing need to establish 
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a more effective working relationship between the court and these agencies. Mem- 
bers of the judiciary must place greater reliance upon the interpretations, judgments, 
and conclusions of clinical services; and the clinician, in turn, must competently 
recognize the relevant diagnostic elements and translate them into practical form 
so that they may be used by the court. 


II 
Tue Roe oF THE CLINICIAN 

The impact of psychoanalytic discoveries has had a profound effect upon the 
concept of crime and the criminal and will ultimately accelerate both acceptance of 
the thesis that a large group of so-called criminals are really gacially and psycho- 
logically ill, and the ascendency of the quarantine and treatmen': rationale of penal 
sanctions. Such insights into the dynamics of criminal behaviogure being developed 
more rapidly in some areas than in others, but there is, nevertyeless, a general dis- 
position at present to place greater emphasis on the psycholog§cal and personality 
factors which enter into the crime equation. 

Criminality, like its prototype, delinquency, is a chronic Srocess characterized 
by a disturbed behavioral reaction, the antisocial impulses of which, it is recognized, 
were developed to satisfy unmet and rather deep-seated instinctual needs. Criminal 
behavior is often as much a symptom of psychiatric illness as is a delusion in a 
paranoid individual or conversion paralysis in an hysterical patient. Diagnostic 
and exploratory techniques today enable the clinician to uncover many of the 
derivatives of criminal behavior; crime can be understood in terms of its uncon- 


scious motivation. Those who study the mental processes of offenders can readily 
identify many of the curious mental mechanisms which operate in such cases—zi.e., 
displacement, rationalization, flights from reality, substitution, projection, com- 
pulsive behavior, etc. Discussion of these mental processes, of course, is not a 
function of this paper, but the closer one works with the offender, the more is one 
impressed that crime is not committed as much by choice as by compulsion, that 
it is not dominated by a rational process, but is rather inspired and motivated by 


unconscious pressures, 


A. Clinical Techniques 

One of the first and most important clinical techniques involves history-taking. 
Interpretation of the character of an individual and an analysis of his criminal act 
become a hazardous procedure without the benefit of his complete life picture. 
Trained clinical personnel today are able to develop a history in which clinically- 
significant experiences are freely explored, in the light of which, present behavior 
can more clearly be understood. It is recognized, too, that no interpretation of a 
given crime is ever final; its significance is rather more fully expanded in the 
light of future behavior and a more searching reappraisal of past experiences. No 
diagnosis is ever conclusive; the life story of any offender represents a dynamic process 
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and constant flux, and the immediate disturbance can be understood only in the 
context of the total picture. 

For example, a man recently killed a Veterans Administration official in the «ty 
of Buffalo, ostensibly because he did not receive a fair hearing and adequate com- 
pensation. The prosecutor obtained from the defendant a very logical and rational 
confession. The examiner in the psychiatric interview, however, recognized the 
clearly paranoid nature of the act; this particular violence toward the Veterans Ad- 
ministration official expressed, for the defendant, an intense destructive wish against 
his own father. The history revealed that, ten years before, this same defendant was 
exonerated of killing another man. Examination of the evidence at that time indi- 
cated that the killing had been accidental. Studying the problem from a psycho- 
logical point of view, however, it was now quite obvious that what appeared to have 
been an accidental killing was, in fact, another murder. The mental processes which 
resulted in the earlier “accidental” homicide were the same ones which underlay the 
later murder. Both were reactions to a fixed delusional idea directed against the 
defendant’s father. 

It is important, then, to develop historical data in full. There is always a 
tendency on the part of the offender to submerge the significance of his act or for 
the examiner to rationalize it away. A bizarre assaultive episode will appear much 
more dramatically dangerous to the victim of the assault than to a clinician who is 
attempting to probe its significance two months later, and if the clinician is not 
thorough enough, he may be satisfied with the glib explanations of the offender. A 
sound principle for those who interpret data, therefore, is not to attempt to “second 
guess” the probation report. Probation officers, in turn, as well, should be careful 
not to “second guess” the police reports. This is particularly true in offenses char- 
acterized by violence. For this reason, social work and probation departments 
should be amply expanded, and every effort should be made to staff them with 
clinically-oriented individuals skilled in eliciting meaningful histories that may serve 
as reliable guides for later judgment and disposition. Skilled workers can discern 
those elements in a history which point to medical and psychiatric pathology, and 
which, accordingly, require further exploration by a medical specialist. 

Although pathological criminality stems primarily from a psychosocial disturbance 
in the individual, not infrequently a physical disorder may be directly or indirectly 
associated with the criminal act. Certain organic mental states may produce acute 
criminal acts. Such conditions include general paresis (cerebral syphilis, which is 
now less common), various alcoholic psychopathies, epilepsy, and deteriorative cere- 
bral states, usually of the senile or sclerotic types. In such types, for example, there 
is a high frequency of pedophilia. Occasionally, diabetic delirious reactions to an 
overdosage of insulin raise a legal question. There are obscure neurological condi- 
tions, such as encephalitis lethargica, which may produce deviant behavior. There 
are debilitating conditions, metabolic and dietary, which can also influence behavior. 
Endocrine disturbances, particularly of the thyroid and the pituitary, are also oc- 
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casional contributory factors to behavioral irregularities. Thus, in addition to an 
adequate history, a careful physical examination is indicated, together with blood 
studies, x-rays of the heart and lungs, and occasional spinal-fluid analyses. Neuro- 
logical evaluation of a cursory type is also indicated, with much more complete 
investigation in those cases in which a neurological condition is suggested. 

Electroencephalography (EEG) is widely employed today. It is a technique which 
is able graphically to register brain-wave activity and different types of dysrhythmias 
or disturbances in the brain wave, all of interest to the clinician. Many of these 
are associated with different types of epileptic reaction, which, in turn, may under- 
lie some dissociated behavior or act of aggression. Generally speaking, however, 
there has been established no special relationship between disturbances of the 
brain waves and criminal patterns. It is important, therefore, for legal purposes, 
to be wary of minor deviations in the EEG graphs, lest they be explained as evidence 
of pathology to exonerate an offender. In any event, pathological electroencephalo- 
graphic findings should be interpreted only in the light of the total clinical examina- 
tion. 

The psychologist, too, is playing an increasingly more important role. Tradi- 
tionally, he was confined to the measurement of intelligence. His findings were 
primarily relevant to those decisions which would establish the mental age of a 
patient, upon which a commitment to an institution for the mentally defective would 
be based. In recent years, however, the role of the psychologist has been expanded 
through the employment of more varied techniques. These are essentially projective 
techniques and include the Rorschach test and the thematic apperception test. These 
techniques are valuable, but, again, there is a danger of serious error if they are 
not used and interpreted in light of the total clinical examination. The projective 
techniques help to uncover the mental structure and the dynamic process of an indi- 
vidual through the use of standardized stimuli—z.c., particular ink blots in the 
Rorschach test. Highly disturbed findings on the Rorschach test may alert the 
psychiatrist to more careful scrutiny of the personality of the defendant. Interestingly 
enough, in a recent, well-publicized New Jersey case of a Bible-reading youth who 
strangled a school girl, discussed more fully below, the projective psychological test 
results obtained years before the crime included specifically a conscious fantasy of 
strangling a woman. Thus, projective techniques may provide valuable clues and 
alért examiners to the possible presence of well-hidden pathologic disturbance. 

Hypnosis and interviewing with drugs have also proven valuable adjuncts in 
diagnostic work. Both of these techniques enable clinicians to probe quickly into 
underlying psychic activity and to uncover emotionally-charged complexes which 
enable both the offender and the examiner to develop some insight into the meaning 
of the behavioral symptom. Such techniques are not necessarily a procedure of 
choice in all cases. For that matter, they do not replace the slower but more 
effective psychiatric and analytic technique of probing. It must be borne in mind, 
however, that most offenders are not only verbally-blocked, but their emotional 
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feelings are often rigidly covered by defensive attitudes, which causes them not 





always to react well to the oral interview. It must also be borne in mind that 
the typical offender does not recognize his criminality as an expression of a neurotic 







problem or as a twist in his personality. He has developed a pat explanation for 
what he has done and complacently deludes himself with his capacity to master his 
problem. The first problem of the diagnostician, then, is to establish a relationship 
between the act and the deeper emotional content. This achieved, the offender 
may be in some position to develop rapport with the examiner and generate some 
interest in his own problem. The amytal interview, which consists of an injection 










of sodium amytal intravenously, is, in itself, of little value without an analytic in- 






terviewing technique. Otherwise, it may have the effect of heavy sedation. This 
drug makes the offender more accessible; opens up suppressed, inhibited, and even 
repressed unconscious content; and in some instances, these blocked feelings burst 
out in very dramatic fashion. 

Certain misconceptions should be cleared up at once. First of all, this is not a 
procedure which establishes the truthfulness or the guilt of the individual. Many 









personalities, even under medication, not only are able to maintain their secrets, 
but are also able to confuse the interviewer with falsified data. The efficacy of this 







medication is that it permits an easier method for the offender to express his 





fantasies and pent-up feelings. It is of little value in unraveling deliberate deceptions 
and pathological lying. Evidently, the pathological liar is not far removed from the 







psychotic, in that he is incapable of clearly testing reality. 






Good interviews generally not only yield an underlying content, but provide 
considerable relief to the offender. Hidden motivations may come to the surface, 
and a link between the act and the motive may be established. Upon awakening, 






the offender may or may not have recollections of this insight, and further explora- 





tion in nonmedicated interviews is essential. The interview is also helpful in many 






other ways. For example, it measures the plasticity of the individual. Under medi- 






cation, some cases dissociate, the type of dissociation frequently seen in alcoholics. 
Latent delusional material may become freely expressed. In some cases, an acute, 
but transitory, psychotic episode is observed. This gives the examiner the opportu- 














nity to recognize the tenuous margin on which a particular personality is functioning. 






All in all, an amytal interview is a valuable technique in the sense that it not only 
attempts to probe into the dynamics, but also enables the examiner to recognize 







the type of personality, the treatability, the severity of the disorder, and the prognosis. 
This particular clinical technique is not, however, as widely employed as it should be. 











B. Clinical Findings 

An improved methodology in psychiatric work should, in time, dispel the popular 
notion that psychiatric conclusions are, for the most part, inferential guesses. Knowl- 
edge of the offender today is, in fact, greater than ever before and has enabled 
the clinician to reduce the phenomenology of crime to a few basic categories. 
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It is widely recognized that most recidivistic offenders are not psychotic, but 
rather fall into the category of neurotic individuals with emotional and personality 
disturbances of a severe type. The layman is able to recognize, at least in part, 
that the disturbance is deep-seated from the purposeless nature of the offense as well 
as its self-destructive character. Frequently, there is a meaningful symbolism in the 
criminal act or a ritualistic repetitious pattern of expression. In some cases, there 
is a tendency to manifestly aggressive criminal acts; in others, there are no overt 
aggressive reactions. Many have a special modus operandi that appears to have 
psychologic significance. 

For these reasons, the writer disapproves of dumping all chronic offenders into 
the psychopathic personality category, which implies either constitutional defects or 
total lack of conscience. If the individual were to have a total loss of conscience 
for social responsibilities, he would react in all directions with the same lack of 
restraint and lack of morality. One finds, however, that many individuals are 
selectively seeking a specific type of experience and are expressing it with a specific 
type of crime. As one studies the patterns of offenders, one begins to observe tell- 
tale marks that reflect an underlying psychological motive and need. The arsonist, 
the compulsive shoplifter, the sneak-thief who steals only from bedrooms, and the 
burglar who can only enter through windows all exhibit psychologic evidence of 
deeper disturbance. 

It becomes quite obvious to students of criminology, therefore, that the basic 
motivation is not to be found in the rationalized designs of conscious thinking. 
The offender develops secondary gains from his derelictions and satisfies himself 
that he has a good reason for what he has done, but deeper exploration soon reveals 
more powerful and compelling forces which contribute to the criminal episode. 
While this may not be true of all crimes, it is the case in the vast majority of in- 
stances, especially in the case of recidivists. That the criminal act is an external ex- 
pression of a disguised and deeper motive is one of the most important discoveries 
that has been made in correctional psychiatry. It was long ago suggested by Freud, 
Alexander, Healy, and others, but today, with better history-taking techniques, 
analytical methods, hypnosis, use of sodium amytal, and projective techniques, it has 
been possible to confirm this finding. 

Since repetitious criminal acts are so deep-seated in origin, one school of thought 
believes that the roots are constitutional. Study of the histories in many hundreds 
of these cases, however, reliably demonstrates that the pathological offender is in- 
volved in an acquired reaction, usually stemming from the earliest relationships with 
members of his family. Feelings of rejection, basic insecurities, inconsistencies in 
training, all types of inferiorities, traumatic experiences, overprotective parental atti- 
tudes, etc., are all part of the general group of etiologic factors that seem to underlie 
the delinquent reaction. The motivation of the reaction would seem to indicate 
that it is intended to satisfy basic needs which cannot be openly and constructively 
expressed. In a number of cases, the offense represents an unconscious expression 
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of aggression and hostility which may be well-masked; in others, the offense repre- 
sents a circuitous seeking of ego status; and in still others, it represents a seeking 
of an opportunity for greater dependency. The self-punitive mechanism, too, is fre- 
quently a patent factor in the mental functioning of many offenders. 

An individual can commit offenses, of course, without being classified as patho- 
logical. Man is by no means perfect, nor has he sublimated all of his antisocial 
impulses. Primitive infantile residuals exist in even highly successful and adjusted 
individuals. Such persons, more commonly the young than the old, constantly test 
the environment and reality and guide their behavior by the sanctions that deter 
them. These individuals are adaptive, attuning their conduct to the framework of 
rules. For them, unlike the pathological offender, penal laws have a deterrent effect. 
There are, however, environmental stresses and pressures or special sets of circum- 
stances which lead to the breakdown of control and result in crime. But the crime 
is predominantly the result of external forces, for there is little within the individual 
in terms of internal pressures and compulsions which has contributed to the offense. 
Such individuals seem to have an adequate sense of values; they have no deep anti- 
social drives, and they have a capacity to develop insight into their wrong-doing and 
are adaptive enough to profit from the experience. In short, their prognosis is 
usually good, and, accordingly, they probably would qualify for probationary 
handling. Yet, the peculiar paradox exists that these individuals are frequently 
punished because they should have known better. 

The concept of the psychopathic personality, which defines another basic clinical 
category of offenders, is usually ascribed to that type of repetitive offender who 
continues his antisocial pattern, disregarding threats of punishment. This type of 
personality, with newer methods of investigation, yields to a more dynamic approach 
in which the clinician attempts to understand the psychologic purpose of the crime 
and the emotional needs it attempts to satisfy. Psychological exploration produces 
a great deal of knowledge concerning the complex dynamic reactions found in such 
individuals. Unconscious motivations are uncovered, together with the emotional 
forces which pressure them. In such individuals, the crime is seen to be based 
on internal unconscious drives, rather than external situations. Many mental 
mechanisms operate in the psychic functions of psychopathy. Analysis may reveal 
that a stealing episode represents a substitute satisfaction for the need to be emanci- 
pated or may serve as an outlet for deep-rooted resentments. An aggressive gun- 
toter may assert his masculine needs and compensate for his feelings of inferiority 
through antisocial activity, although he may not be at all aware of these stimuli nor 
of his passive feminine inclinations. The element of compulsion is not only ob- 
servable, but in some instances measurable. 

These internal and intense needs to seek satisfaction in such a compelling way 
are not always recognized as compulsions, as attempts by psychopathic repetitive indi- 
viduals to express a psychological design based on earlier and unhappy experiences. 
When the true picture is uncovered, however, and clear knowledge of the basic 
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mental process is obtained, prognostic evaluations are possible. It is with the 
“psychopathic” criminal that the greatest work must be done to remedy the in- 
effectiveness of penal treatment. It is unfortunate that the traditional and common 
point of view toward this group is that they are incurable and unrehabilitatable types. 

Careful diagnostic studies of these psychopathic reactions when rendered to the 
court, however, may not have practical value in terms of disposition. This is particu- 
larly true if there are no agencies at the disposal of the court which adequately 
render service of a specialized-treatment type. There is usually a tendency to in- 
carcerate, except in those few cases where the defendant does not offer too great a 
threat or where he is able to develop a satisfactory treatment plan through his own 
resources. But whatever the results of psychotherapy may be at the present time, 
theoretical postulates with reference to emotionally-disturbed offenders should offer 
greater hope of modifying the neurotic reaction through some planned treatment, 
rather than through simple hibernation in penal institutions or through a supervised 
plan within a crowded probation system unimplemented with clinical help. Better 
knowledge of the neurotic process of the recidivist should also increase efforts toward 
earlier detection, preferably in the predelinquent stage of development, and greater 
resources should be developed in our correctional schools and in our public schools. 

A third basic clinical category of offenders, not as readily understandable, shows 
signs of personality-splitting. These individuals lack the inner coherence observed 
in neurotic offenders, There is greater evidence of internal rift and disintegration. 
Their mental pathology shows much more marked evidence of disorder. Dissocia- 
tive conditions are common. Delusional reactions, either manifest or latent, may be 
detected. Their emotional responses are more inappropriate. These cases fall under 
the general heading of the schizophrenia. 

There are many variations of this basic disturbed typology. Dementia is not 
always observed on the surface; yet a psychotic process exists. Generally speaking, 
the psychotic types—latent, overt, or in remission—are more unpredictable. The 
genesis of their psychological development is not always too clear. There is usually 
a greater danger of highly pathological explosions of aggression. The surface be- 
havior has a greater element of bizarreness and senselessness, and is even less realistic 
than the behavior commonly seen in psychopathic types. These findings are rather 
common, for example, in murderers and in individuals who have committed violent 
assaults. Unless the clinical examination is done competently and carefully, how- 
ever, such types may be erroneously classified as psychopathic personalities. In 
other than homicide cases, they are usually treated as correctional cases, and little 
or nothing is done to help them from a medical point of view. 

These cases are truly in no-man’s land—for, on the one hand, they are sufficiently 
integrated to pass off as ordinary criminals; and yet, on the other, they are actually 
sufficiently disorganized to be treated with hospital techniques. From this group, 
within our prisons, come those individuals who characteristically develop acute 
psychotic episodes which frequently necessitate short periods of hospital care. Among 
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the patterns found in this borderline psychotic group are included the following: 

1, Simple schizophrenic reaction with impoverished emotional makeup, lack of 
goal in life, inertia toward responsibilities, but no obvious dementia. 

2. More obvious schizophrenic personality who has had some previous acute 
episode but now is apparently stabilized in remission. 

3. Acute dissociated homicidal reactions frequently seen in schizoid or schizo- 
phrenic teen-agers and young adults. This is obviously a psychotic explosion where 
the ego is ruptured, following which there seems to be an absence of acute psychotic 
symptoms. The aggressive act seems to have been completely split off from the 
mental process. There is profound narcissism, little or no sense of guilt, and a 
history unlike that of the pyschopathic-neurotic offender, in that there may have 
been no apparent deprivational experiences in the home. Such cases are commonly 
given long sentences. They seem to adjust well in institutions and do not seem to 
regress too much. 

4. The whole family of paranoia and paranoid states. These cases have particu- 
larly interesting legal implications, in that the individuals are prone to litigation and 
legal entanglements, often serving as their own attorneys or running from one 
attorney to another. Many of the mechanisms of the paranoid group have revealed 
themselves through explosive assaultive reactions. As one studies the psychologic 
basis for the assault, one recognizes that there is a delusional misinterpretation of the 
environment. The explanation for the offense, however, is placed at a superficial 
level. The true nature of the pathology is important, as these individuals are par- 
ticularly dangerous and should be quickly recognized so as to afford maximum pro- 
tection to society. The delusional process is subtle, but it can be uncovered. Alcohol 
frequently serves as a release mechanism in such cases. 

The paranoia group, on the other hand, is not prone to assault. These individuals 
express themselves through accusation, notoriety, and litigation. They suffer from 
delusional ideas and project their own conflicts upon others. Their usual projective 
accusations include insanity, poison, and perversion. They make false accusations 
with so much assurance and seeming proof that the victim frequently suffers an 
injustice. This is a chronic state subject to periods of exacerbation. In as much as 
these individuals tend to document most of their observations and many of their 
delusional needs are thus masked, they have a tendency to trap their own attorneys, 
who strongly identify themselves with the case and become deeply entangled. 

Such cases do not offer a ready solution. In the first place, these individuals reject 
any therapeutic plan, they do not seek a solution; all they are trying to do is to 
prove something. Further, they involve other people in their systematized litiga- 
tion. Altogether, they present a rather difficult problem. The present treatment is 
correctional. They are considered criminal rather than sick people. This further 
feeds their problem and postpones whatever constructive measures could be em- 
ployed in a hospital setting. It is recognized that when offenses stem out of a 
delusion matrix, no matter how latent the process may be, the offenders are func- 
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tioning psychotically. Such diagnostic refinements are of little practical use in the 
sentencing procedures, however, since there is no sentencing procedure that takes 
into account the subtle individual pathological variations observed by the clinician. 


C. Clinical Contributions 

Psychiatry of the offender has become a specialty within a specialty. Those who 
deal specifically with offenders are less prone to hold to a static view of personalities. 
They study the antisocial personality as one that has largely been acquired. They 
recognize that in the causal emotional and psychological problem, there is a particular 
type of development, and symptom formation results largely to express the solution 
of individual conflicts. This is a positive and constructive point of view. It does 
not consign all pathological offenders forever to the segregation cell. It recognizes 
that there is need for a highly individualized approach in terms of understanding 
and treatment. 

While these psychiatric advances are substantial and should serve as forerunners 
of more competent and effective diagnostic techniques and preventive programs, 
clinicians are still somewhat discouraged at the lack of a complete solution related 
to the problem of treating the pathological offender. A high degree of refractoriness 
to treatment exists even where the psychological and emotional genesis seems clear 
and where insight seems to have developed. But notwithstanding the tremendous 
amount of work yet to be done with regard to the offender, it is safe to say that 
clinical knowledge has developed far beyond the court’s ability to deal with it on 
an individualized basis and, in the passing of sentence, to do full justice to what is 
known of the offender, in terms of both causes and his needs for readjustment. 

It must, however, be admitted that not all the advances of psychopathology 
are readily applicable, and in some instances, many of the clinical findings have a 
theoretical rather than a practical utility. A simple illustration of this is to be 
found in work done on preparole cases for boards of parole. In too many instances, 
the issue before a parole board is a limited one: whether to release an inmate or 
detain him. Ultrarefinements in clinical findings, while psychologically interesting 
and academically important, have a limited application when the only question that 
the parole commissioner asks is: “Is he safe to be released?” But this over- 
accommodation on the part of clinical services to the limitations necessitated by 
fixed penal processes need not invalidate the useful application of psychiatric knowl- 
edge where there are many practical ways in which it can be employed by the 
court. The theoretical advances, moreover, once well-established, will undoubtedly 
have greater influence on the penology of the future. They may, for example, lead 
to a further acceptance of the indeterminate sentence on a more universal basis 
and the expanding of legislation dealing with pathological offenders—both of which 
would not in any way lessen the social safeguards and, at the same time, would in- 


crease the prospects of rehabilitation. 
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What are some of the observations and experiences which the clinician may use- 
fully contribute? First, essential findings must be developed dealing with the 
recognition of psychosis. It is obvious that the patent psychotic reaction causes no 
great difficulty. Where florid delusional and hallucinatory experiences are exhibited, 
together with obvious disintegrating and deteriorating reactions, they are very readily 
perceived. But where the psychotic process is either in latent form or not full- 
blown, the greatest difficulties have been encountered. 

In practice, the strict application of the M’Naghten rules would hold the de- 
fendant fully accountable, even where there is evidence that the criminal act itself 
is either an acute or a chronic expression of a psychotic process. Frequently, too, an 
end product of a latent delusional idea is not fully-recognized and is not systematized 
into other delusional ideas. This borderline group offers no end of problems. It 
is quite obvious to any practical clinician that such a defendant, although perhaps 
not within the rigid definition of insanity, is not medically responsible. The clinician 
also recognizes that latent delusional and paranoid elements have a compelling 
force about them, and even though the defendant intellectually perceives the 
physical nature of his act, responsibility is certainly mitigated by his pathologically- 
twisted mental process. There happily seems to be an increasing, although by no 
means universal, disposition on the part of prosecutors to take into account the 
senseless nature of the crime and its obvious psychotic implications and thus settle 
for compromised pleas. This is certainly a more sensible approach, for it affords 
the public adequate protection. 

A recent murder of a school girl in New Jersey, mentioned above, caused tre- 
mendous furor both in the immediate community and elsewhere, owing largely to 
sensational press coverage. This homicidal act was committed by an eighteen-year- 
old Bible-reading youth who had been examined at the Diagnostic Center in Menlo 
Park five years earlier. During this earlier commitment to the institution, some 
bizarre elements of his behavior were observed, including a hostility toward his 
mother which was expressed only in symbolic form. He would almost compulsively 
cut her dresses to shreds, and occasionally he committed a vandalistic act. It was 
clear that this basic aggression toward his mother was later displaced onto the 
unfortunate victim. Clinically, all the elements of a schizophrenic reaction were 
evident: the senseless nature of the act, the lack of affect, the acute psychotic erup- 
tion which usually occurs in such incidents. Yet, there was little doubt that if the 
case came to trial the jury would have been compelled to find this youth ‘fully 
responsible. The wisdom of the prosecutor in recognizing that he was dealing with 
a latent psychotic is commendable; he found a practical solution by not demanding 
the death penalty, but rather a life sentence, thus doing justice to the evidence of a 
mitigating psychiatric disorder and the demands of community safety. It is com- 
mendable, too, that other prosecutors are adopting a similar practical approach and 
are not being unduly pressured by popular opinion to demand maximum penalties. 
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There are many variations of borderline psychotics—some have already been 
described. With respect to them, all the clinician can do is to spell out the essential 
symptomatology which constitutes the medical insanity. There is no way to translate 
such psychopathologic states into legal equivalents. A schizophrenic, who is known 
to be a mentally-ill person, may, on the basis of present procedures, therefore, be 
legally sane. Pending changes in procedure which will recognize the psychotic 
state apart from the legal issue of insanity, however, clinical services can assist the 
court in recognizing and describing the so-called psychotic reactions. Although 
the borderline psychotic must, at the present time, be treated within the framework 
of the penal process, the fact of impaired responsibility certainly can be considered 
by the court. In this connection, it is essential that all perpetrators of serious crimes 
be psychiatrically screened prior to sentencing and in some cases prior to trial. 
It may also be entirely possible for clinicians to develop a procedure for dealing 
more effectively with borderline psychotics who are committed under a correctional 
sentence. Here, the greatest emphasis of course, must be on further study of the 
psychiatric condition and ways and means of modifying it through therapy. 

More generally, with respect to all offenders, clinicians can provide the court 
with relevant data which may include any or all of the following points: 

1. A clinical evaluation of the seriousness of the offense. 

2. The psychological matrix from which this offense arose and the underlying 
psychological significance of the act. 

3. The diagnostic category into which the defendant falls. 

4. The chronicity of the process, with evidence of repetitive, compulsive elements, 
if any. 

5. The insight the defendant has obtained into the true nature of his crime, if 
any, including the amount of guilt, sense of remorse, etc. 

6. The motivations and responsiveness he has for a treatment plan, should one 
be necessary—t.e., how plastic is an individual to remedial efforts, both general and 
specific? 

7. The degree of hazard he poses for others in the community; the prospects of 
a dangerous episode repeating itself. 

8. The over-all prognosis. 

g. Recommendation: 

a. quarantine (institutionalization) ; 

b. probation; or 

c. any special ancillary measures which may specifically lessen or remove 
causal factors toward crime or contribute to reducing stresses which lead to 
crime, such as referral to Alcoholics Anonymous, medical treatment, or psy- 
chotherapy, either individual or group. 


Such a rough framework of data should be useful to the court. It may also have 
some value to the agencies which may be called upon to supervise the defendant, 
either in the institution or on probation. In preparing such reports for the court, it 
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is quite essential that the psychiatric data be expressed in a simple language, and this 
need not invalidate the scientific findings. Dogmatism should be avoided, and 
speculation should be clearly described as such. One must guard against the 
danger of becoming overly-exonerative in attitude. It is important for the clinician 
to avoid injecting his own personal philosophy into his reports. A psychiatrist who 
happens personally to feel that prisons do harm to a defendant may be reluctant to 
recommend incarceration. The judge may, consequently, classify this “expert” as 
one who would exonerate all offenders. Another psychiatrist, impressed with the 
psychopathology of a given crime, may too enthusiastically prescribe ambulatory 
care, without sufficiently weighing the seriousness of the offense or the threat of re- 
currence. In short, an adequate clinical report to the court should have the virtues 
of simplicity, validity, and adaptiveness. 


Ill 
IMPLEMENTATION 


The major problem, as regards psychiatry and the courts, is that, notwithstanding 
the broad discretion that any court may enjoy, the judge is necessarily quite limited 
when he exercises his sentencing function. The treatment process is not fully con- 
sidered unless the defendant is obviously insane and commitment results. There are 
insufficient resources available to the court to carry through recommendations and 
insufficient personnel, both within correctional institutions and outside in the com- 
munity, who are able to utilize the increasing knowledge and insight that has been 
gained from psychiatry. Owing to strong pressures of a retributive and deterrent 
type, together with marked skepticism towards the specific efficacy of psychotherapy 
and psychiatric findings in general, decisions of the court tend to be made in the 
direction of incarceration, at times, perhaps, when more effective and constructive 
solutions could be found. The penal concept requires some modification to profit 
from the added knowledge which clinical methods create. 

The sexual psychopath statute in the state of New Jersey creates a procedure 
which represents perhaps a true milestone in correctional philosophy and which 
may serve as a forerunner of change in the treatment of other forms of crime. 
Through special legislation, where the sex offense is found to be compulsively 
repetitive and to involve minors, a given individual may be treated in a hospital 
rather than in a penal institution. The maximum sentence remains the same, but its 
duration is indeterminate, and the major objective is to improve the capacity of the 
offender to adjust. 

The public apparently is willing to accept special legislation regarding sex 
offenders, but it is not yet prepared to extend these concepts to other cases. Yet, the 
need there is as great. For example, a young married man, a college graduate, 
engaged in a series of breaking and enterings. Examination at the clinic, through 
hypnotic and drug techniques, surprisingly enough, indicated that these offenses 
were not only compulsive in nature, but were related to a sexual fetish associated 
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with women’s gloves. For the first time in his life, the subject revealed insight and 
recognized the compulsion and the true motivation. Reports to one court of these 
findings brought support for probation which was to be implemented by psycho- 
therapy. A month later, however, while analysis of the diagnostic procedure was 
still continuing, the offender appeared in another jurisdiction on charges arising out 
of offenses of the same series. And this latter court, weighing carefully all of the 
factors involved, decided against ambulatory treatment and committed him to an 
institution. Perhaps the seriousness of the offense and other factors, including ex- 
tensive publicity, weighed against release, as well as the fact that the court could 
not be given absolute assurance of recovery through a specific therapeutic method. 

This epitomizes a problem faced so frequently with offenders who have strong 
neurotic and compulsive crime patterns involving not only sexual misconduct or 
sex-related offenses, but other crimes of acquisition, arson, violence, etc. Such cases 
are predominantly psychiatric in nature, and one cannot be certain as to the effects of 
therapy. The writer feels that great advances could be made if more experimental 
work were attempted. Treatment cannot always be carried out in the vacuum of a 
penal institution and may only be successful when conducted within the com- 
munity. This may involve a certain element of risk, but this, in turn, is neutralized 
by more effective supervision and better hopes of more complete readjustment. 
Opportunities to develop facilities for such cases are necessary if the sentencing pro- 
cedure is to become more meaningful. Not only would such facilities help to imple- 
ment probationary work, but they would certainly invite earlier releases for cases 
that would respond to a treatment plan. 

More public education is required to establish faith in the judgments of our 
courts and the agencies dealing with the offender. In this, the profound influence 
of the press and public opinion cannot be underestimated. At times, in a climate 
of intense emotional upheaval, it would seem that those entrusted with the dis- 
position and care of offenders are pilloried. The writer has seen parole boards 
actually panicked by the pressure of notoriety and press criticism. It is important, 
therefore, to develop in the public a confidence that those agencies dealing with the 
offender are trustworthy and carry on their work with integrity. In this process, no 
judgment is ever absolute, and to varying degrees, risks are involved either in com- 
mitting or releasing offenders to and from our institutions. In fact, to take action 
which does not involve risk or an occasional mistake only invites an agency to bury 
its mistakes, without regard to justice and the necessary redemption of the individual. 

Probation is a recipe which permits an offender to remain in the community 
rather than to be placed in confinement. There are no clear-cut criteria or yardsticks 
which permit an objective judgment on the indication for probation, and many of 
the criteria are contradictory. For example, a man may have committed a serious 
crime, but because of a good attitude, a high degree of insight, and remorse, he 
would make a good probationary risk. This may create a profound conflict in the 
mind of a jurist. It is for this reason that it is impossible to set up an absolute set 
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of rules to govern probation, Out of a group of extremely complex and sometimes 
subjective factors, a judgment is developed, and the line may be very thin in decisions 
to incarcerate or to release on probation. This problem sometimes is further 
compounded by the existence of special psychiatric factors. The agency of probation 
would, accordingly, prove more valuable if, in its operation, it were implemented by 
some form of treatment resources which would permit experimental ambulatory 
treatment for offenders, especially those who seem to have a responsiveness to some 
form of therapy and those who do not present too serious a hazard to the com- 
munity. With such expansion of probation facilities, moreover, there would 
likely be a more emphatic reliance by the court upon diagnostic evaluation and 
findings which could then be translated into more practical terms. 

It is important, however, to stress the personal attitude of the judge, for his 
specific philosophy will sometimes be a chief determinant, especially in borderline 
cases. There are many cases which present a dilemma to the court, in that whatever 
the judgment, there will be collision with some of the criteria of probation. Re- 
cently, for example, a middle-aged man was charged with incest, a crime that seems 
to be abhorrent to most people. The victim was thirteen years of age. Yet, the 
examination of the offender revealed a man of unusual probity and stability. He was 
the step-father. His life pattern was characterized by industry, honesty, and a specific 
tendency to conform. The stepchild had developed negative attitudes toward her 
own mother and had become strongly attached to the stepfather. There were also 
some indications of seductive behavior on the part of the child. In any event, this 
highly-inhibited, repressed, but conforming individual gradually indulged in some 


sex play which ultimately led to a full-blown sexual relationship. From a clinical 
point of view, it was felt that there had been a loss of control, but there were no 
severe pathologic findings which would indicate the likelihood of a recurrence of 
this behavior. His relationship with his wife was good; she was standing by, some- 
what grief-stricken by the whole experience. The child had been removed from 
the home. From a practical point of view, the psychiatrist could not see how im- 


prisonment would help. The psychiatric attitude took into account the high degree 
of remorse and the minimal risk involved in probation, the financial condition of the 
home, and the adaptiveness and the willingness of the offender to seek treatment, 
although this was not particularly necessary. On the other hand, there was the crime 
and the youth of the victim. It was impossible absolutely to weigh one factor against 
the other. Psychiatrists recommended probation in terms of the entire picture. The 
court, on the other hand, decided on commitment. It seemed, in this particular 
case, that the strong rehabilitative possibilities and the other positive factors described 
did not overbalance the powerful need to punish. 

In as much as a large range of offenders exhibit potentialities that rather seriously 
threaten others, efforts are being made, through a new code, to develop a super- 
maximum sentence to be exacted of dangerous offenders. In theory, this is both 
feasible and desirable; in practice, however, the problem becomes vastly complicated. 
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There is doubt that any legal instrument exists that can satisfy all conditions. 
Clinical criteria that point to the possibility of further dangerous behavior cannot 
always be dogmatically defined. Only in clearly psychotic conditions, with a history 
of previous psychotically-aggressive episodes, can medical opinion find common 
agreement; otherwise, conclusions may be based on criteria which become contestable 
in a court of law. An offender who is placed in further jeopardy on the basis of a 
clinical opinion may thus be called not only to defend his guilt, but to defend him- 
self against the clinical findings. A supermaximum sentence for dangerous 
offenders in application, moreover, could readily degenerate again into the old 
habitual-offender acts, with the number and kind of previous convictions serving 
as a basis for this special sentence, rather than proven clinical evidence. 

This does not minimize the importance of clinical findings; but research and 
experience have not brought us yet to the point where it can clearly and absolutely 
be indicated that certain classes of individuals will inevitably commit certain 
crimes. Such findings, however, would have greater validity within the punish- 
ment framework of a given case. If an extended sentence is to be considered as part 
of the new code, adequate diagnostic facilities should be established to screen cases 
in which it is assertedly applicable. Furthermore, an extended maximum sentence 
should not preclude opportunities for release at an early period for the offender, and 
certainly greater efforts should be made within our correctional institutions to pro- 
vide such individuals with specialized medical and psychologic care. 


IV 


ConcLusIoN 

Where do we stand today? It is recognized that penal treatment need not rest 
on a rigid set of formulae, periodically modified on popular demand. A reasonable 
set of penalties will have a deterrent effect, and more stringent penalties will not 
necessarily be reflected in a commensurately higher degree of conformity. The 
process which fails to react to moderate sanction may be altogether insensitive to 
excessive penalties as well. Paradoxically, those who require sanctions the most 
are the very ones who are least influenced by them. So, we are moving toward 
an individualized penal treatment, within a loose framework of more defined penal 
codes. We are moving toward a wider range of indeterminate sentences, within 
the limits of which one may release from confinement those who warrant release 
earlier and retain those who are unsafe to be in the community. 

Harsh fixed sentences do not work out well. One recalls the period of the 
Baumes Law in New York. The prisons were jammed with long-term offenders; 
and whether or not they had potentialities for adjustment, they were precluded from 
release. There were young men in their twenties whose aggressive behavior now 
had been tempered with age and biological maturity, who were still confined and 
compelled to serve out these long sentences. Bitterness, hostility, and festering hate 
increased. Parole boards were helpless in the face of the sentences that were meted 
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out. The condition eventually and inevitably led to explosive results and prison 
riots. Investigations followed, and revisions of law took place. 

From the penal point of view, we are moving toward the recognition of three 
or four basic categories of offenders, reflecting the seriousness of the offense. There 
is a tendency to reduce harsh inflexible sentences and to develop legislation creating 
extended sentences for especially dangerous individuals. If the court and the public 
are going to surrender the heavier sentences in certain cases, they must have this or 
some similar safeguard to take its place. The concept of the extended sentence, 
while laudable, however, may encounter great difficulties at the practical and legal 
levels. It must be clearly based on diagnostic findings, for if it is not, it may de- 
generate into habitual-criminal legislation once again. 

We must recognize that diagnostic methods at this moment, while improving 
and helpful, cannot yet become converted into legal equivalents. Yet, it is essential 
that we develop a mechanism that would afford society full protection in those 
cases that are dangerous. Perhaps in creating a special extended sentence, we must 
not only incorporate the protective elements of an extended maximum, but also 
emphasize its indeterminate aspect and its treatment implications. Under such 
conditions, perhaps a supermaximum sentence may become less objectionable to the 
defense. We must recognize that there is no system of penalties that can assure the 
ideal justice for all. All we can ask is that it be more equitable than any other 
preceding system. 

The treatment of the pathological, repetitive, and compulsive offender may 
ultimately be considered in special legislation. Such laws might be modeled on the 
sexual psychopath law of the state of New Jersey—an indeterminate sentence, under 
which treatment rather than custody is emphasized, while the maximum sentence 
remains the same. The main problem must be recognized to be predominantly 
psychiatric in nature, and the murder trial and the battle of experts—the show that 
the public enjoys—may have to be sacrificed for a more objective, scientific penology. 
Perhaps harsh, repressive penal philosophy will yield to one that is enlightened. 
The agencies of the clinic, probation, parole, and scientific sentencing may yet 
come actually to fulfill the objectives for which they were designed. They may 
emphasize the man rather than the formula, social protection rather than social 
retribution. They may emphasize early release and treatment when compatible 
with public safety. They will search for maximum justice without claim to per- 
fection. 





















PREDICTIVE DEVICES AND THE 
INDIVIDUALIZATION OF JUSTICE 


SHELDON GLUECK* 


I 


It is becoming belatedly evident to scholars and practitioners in the administration 
_ of criminal justice that the most pervasive and complex issue is not so much the 
definition of crimes and the manner of their proof, but rather how to obtain a more 
. efficient and just system of sentencing. The familiar cliché about the need to 
“individualize justice” had worn thin before it was quite clear exactly what individ- 
ualization involves. 

How can a court individualize the sentence? This fundamental question has 
been all too lightly treated in the literature, the statutes, and penologic congresses. 
It has just been assumed that, given a probation officer’s investigation report on the 
particular offender before him for sentence, the judge will, by his learning and 
experience, be able to decide the exact penal or correctional measure suited to the 
particular person undergoing sentence, as well as the limits of the time the offender 
needs to be subjected to such treatment in order to reform or be rendered non- 
dangerous. 

But truly to “individualize” the sentence in the case of any specific offender 
means, first, to differentiate him from other offenders in personality, character, 
sociocultural background, the motivations of his crime, and his particular potentiali- 
ties for reform or recidivism; and, secondly, to determine which, among a range of 
punitive, corrective psychiatric and social measures, is best adapted to solve the 
special set of problems presented by that offender in such a way as materially to 
reduce the probability of his committing crimes in the future. When one pauses 
to reflect on all that this implies, it becomes evident that to speak glibly about 
“individualization” is one thing; to be able to accomplish it is quite another. 
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It is time, therefore, that reformers of the criminal law faced the fact that the 
feasibility of a reliable technique of individualization is crucial to the entire program 
of scientific and humane criminal justice. If, in fact, a reasonably sound individuali- 
zation cannot be accomplished by the means at hand, then, despite the lofty aims of 
modern correctional philosophy, and regardless of the most elaborate investigations 
and case histories, the system will not work. 


II 

It is no wonder that, considering that individualization is a very difficult art, the 
product of judicial discretion in the sentencing process has not been good. It 
reflects a certain guesswork and even arbitrariness. Outstanding administrators have 
been disturbed by the haphazard product of criminal justice as seen in the sentencing 
results. Thus, in his 1940 Annual Report, Attorney General Robert H. Jackson 
complained :? 
Inequality and disparity between sentences imposed in different districts for similar offenses 
involving like circumstances is a troublesome and vexatious problem. ... It is obviously 
repugnant to one’s sense of justice that the judgment meted out to an offender should be 
dependent in large part on a purely fortuitous circumstance; namely, the personality of 
the particular judge before whom the case happens to come for disposition. While 
absolute equality is neither desirable nor attainable, a greater approach to similarity of 
treatment than now prevails appears to be desirable, if not essential. 


Although sentencing practices in the federal courts have improved in recent 
years, there are still evidences of erraticism. Thus, in the 1955 report of the Federal 


Bureau of Prisons, the average sentence for all offenses to federal institutions during 
the fiscal year ended June 30, 1955, was twenty-five months. While in the Third 
Circuit as a whole the mean was 24.4 months, looking at the picture by districts, 
the average sentence in Delaware was 13.7 months; in New Jersey, 20.8 months; in 
the Eastern District of Pennsylvania, 21.6 months; in the Middle District of 
Pennsylvania, fifty-three months; and in the Western District of Pennsylvania, 25.7 
months. The sentences for individual crimes also varied with the different districts. 
There were similar divergencies in other circuits.” 

In the important choice between imprisonment and probation, there was also 
considerable disparity. True, in the Third Circuit, the proportion of persons placed 
on probation in the different districts was remarkably uniform, ranging from forty- 
eight per cent in the Western District of Pennsylvania to 54.6 per cent in the 
Middle District of Pennsylvania; but such consistency did not exist in a number 
of the other circuits. For example, in the First Circuit, the total percentage of proba- 
tion was 61.8 per cent, or almost twice that of the 34.5 per cent norm throughout 
the federal system; in Maine, it was 39.6 per cent, while in New Hampshire, it rose 
to 84.2 per cent. So, also, in the Second Circuit, the total proportion of probationers 

1 Arr’y Gen. ANN. REP. 5-6 (1940). See also, id, at 11-12, 36 (1941); id. at 17 (1942). 


* U.S. Bureau oF Prisons, Dep’r oF Justice, FEDERAL Prisons, 1955, table 22, at 74-77 (1956). At 
the time the above was written, neither the 1956 nor the 1957 reports was available. 
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was forty-one per cent; but in Connecticut, it was 53.3 per cent, while in the 
Northern District of New York, it was only 29.1 per cent, and in the Eastern District 
of New York, it was thirty-seven per cent. Similarly, the percentages of probationers 
received from the courts by the federal probation system ranged in the Fourth Circuit 
from 25.5 per cent in Maryland to sixty-two per cent in the Eastern District of North 
Carolina; in the Fifth Circuit from 8.4 per cent in the Western District of Texas to 
sixty-seven per cent in the Southern District of Mississippi; in the Sixth Circuit from 
8.5 per cent in the Western District of Tennessee to 39.5 per cent in the Eastern 
District of Michigan; in the Seventh Circuit from 19.9 per cent in the Southern 
District of Indiana to forty-six per cent in the Eastern District of Wisconsin; in the 
Eighth Circuit from 28.1 per cent in the Eastern District of Missouri to 52.3 per cent 
in the Eastern District of Arkansas; in the Ninth Circuit from 5.5 per cent in 
Arizona to 51.2 per cent in Oregon; and in the Tenth Circuit, omitting territories, 
from 29.9 per cent in Wyoming to 67.9 per cent in Utah? 

To be sure, the indicated differences in the length of sentences and in the pro- 
portion of persons placed on probation are partly affected by variations in the size 
of the samples of cases involved in the comparisons; so that the results are, to some 
extent, a statistical artifact of comparing small numbers with large numbers. Never- 
theless, a residue of considerable disparity remains; and the percentages and pro- 
portions still pose the question of the extent to which subjective influences enter 
into the process of individualization. 

That the sentencing product in state courts is also very hard to explain or justify 
has been shown by several significant studies. Some time ago, for example, an 
analysis was made of over 7,000 sentences imposed by six judges over a nine-year 
period in a county in New Jersey. Each of these judges dealt with such crimes as 
larceny, robbery, burglary, embezzlement, assault and battery, rape, etc. Since there 
was no special assignment of cases to any particular judge, each judge received cases 
in which, considering them as a whole and over a long period of time, the felonies 
were committed under similar circumstances and the offenders, as groups, did not 
vary in general personal make-up and social background. Yet, the study disclosed 
that while Judge A imposed sentences of imprisonment in thirty-six per cent of 
his cases and Judge B in thirty-four per cent of his, Judges C, D, E, and F imposed 
such sentences in fifty-three, fifty-eight, forty-five, and fifty per cent, respectively, of 
their cases. Thus, an offender convicted of a serious crime had but three chances 
out of ten of going to prison under Judges A and B, and five chances out of ten if 
sentenced by Judges C, D, E, or F. Allowing the defendant to remain free in the 
community on probation, instead of sending him to prison, ranged, among the 
various judges, from twenty to thirty-two per cent; suspension of sentence, from 
sixteen to thirty-four per cent. Other American studies have shown similar dis- 
crepancies in courts of different states.‘ 


* 1d. table 32, at 92. 
“See Gaudet, The Sentencing Behavior of the Judge, in Encyciopepia oF CrIMINOLOGY 449-61 


(Branham and Kutash ed. 1949). 
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The writer once analyzed the sentences by judges in Massachusetts over a period 
of years, and he found a refinement in the exercise of judicial discretion that it would 
be difficult to justify. In 194 successive admissions to prison in one year, no fewer 
than fifty-three separate types of sentence were imposed. The sentences varied 
so much that there was great difficulty in reducing them to a few categories. A 
complex of motives is involved, including an attempt to influence the action of the 
parole board; but whatever the motives, how can one justify sentences that range 
from between 2¥, years and three years at one extreme to between 424 and 
forty-five years at the other? Even if the best available information regarding the 
characteristics and background of each offender was laid before the judges as a basis 
for the exercise of their discretion—and this is not uniformly the case—they could not 
possibly tell, in advance, that it would take X from 2! to three years to reform, Y 
from 2¥, to 3¥, years, A from forty to forty-five years, and B from forty-two to 
forty-five years; or, if deterrence be stressed, that X’s punishment should be half a 
year shorter or longer than Y’s because they respectively need these different sen- 
tences to frighten them into not repeating their crimes, or the public requires this 
fine distinction to deter it from violating the various laws. Such ultraprecision is, 
on its face, irrational. It satisfies neither the prisoner’s nor the public’s conception 
of justice; nor does it meet the demands of a realistic individualization of sentence. 

Sentencing erraticism is, of course, not limited to courts dealing with felonies; 
there is ample proof that it exists as well in the disposition of misdemeanants. Thus, 
as far back as 1912, a Commission on the Inferior Courts of the County of Suffolk 


(Massachusetts) prepared a report showing wide differences in dispositions, by 
total and by individual offenses, in the various courts involved. The investigation 


concluded that® 


these courts . . . exercise within their several districts the same criminal jurisdiction, . . . 
and although the social and economic conditions of their various districts do not differ 
essentially, there exists a radical and multiform variation and antagonism of practice in 
matters essential to the enforcement of law. 


A study of the New York City magistrates’ courts showed like variations in sentence. 
In the 1914 report, the chief justice of those tribunals seems to have condoned this 
practice :* 

I have never attempted, although the power of assignment of magistrates to this court is 
vested in me, to lay down any iron-clad rules as to punishment, because individual cases 
exceptional in nature so often arise. 


He overlooked the fact, however, that, given a large enough number of cases, the 
“individual cases exceptional in nature” would turn up about as frequently before 
one judge as another. 

Bearing in mind the reflex effect of any process of justice on every other, it 
must, in fairness, be pointed out that not all the responsibility for the sentencing 


5 ComM’N ON THE INFERIOR CourRTs OF THE CouNTY OF SUFFOLK, Mass., Report 7 (1912). 
®New York Crry Macistrates Court ANN. Rep. 20 (1915). 
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situation is the judges’; prosecuting attorneys must take their share, for their 
recommendations as to sentence are involved. But, essentially, judges are the 
officials entrusted with the determination of sentence; and this decision has a sig- 
nificant effect on everything that follows: the place and length of possible or actual 
penocorrectional treatment. Commenting on the above-mentioned New Jersey study, 


the investigators fixed the judges’ responsibility in the following reasonable man- 


ner:” 


. . . given a sufficient number of cases, one could expect that two judges would give 
sentences whose average severity would be about equal (providing that the judges were 
influenced only by the circumstances of the crime and those of the prisoner). Conversely, 
given a sufficiently large number of cases, if one finds that the average severity of the 
sentences of two judges is appreciably different, one is justified in saying that the factors 
which determine this difference in the sentencing tendencies are to be found outside the 
circumstances of the crime and those of the prisoner and hence probably in the judge, 
since he is the other factor which is always present. 


The New Jersey study concluded that® 

the sentencing tendency of the judge seems to be fairly well determined before he sits on 
the bench. In other words, what determines whether a judge will be severe or lenient is 
to be found in the environment to which the judge has been subjected previous to his 
becoming an administrator of sentences. 


This is not a novel problem in the administration of justice. In England, at the 
turn of the century, Sir Henry Hawkins, an experienced magistrate, criticized 


sentencing practices in these words:* 


The want of even an approach to uniformity in criminal sentences is no doubt a very 
serious matter, and is due, not to any defect in the criminal law (much as I think that 
might be improved in many respects), but . . . to the great diversity of opinion, and 
therefore of action, which not unnaturally exists among criminal Judges. . . 


“eee 


The result of this state of things is extremely unsatisfactory, and the most glaring 
irregularities, diversity and variety of sentences, are daily brought to our notice, the same 
offence committed under similar circumstances being visited by one Judge with a long 
term of penal servitude, by another with simple imprisonment, with nothing appreciable 
to account for the difference. 


* Gaudet, Harris, and St. John, Individual Differences in the Sentencing Tendencies of Judges, 2 
J. Crim. L. & Criminotocy 811, 813 (1933). 

* Id. at 814. 

°2 Tue Reminiscences or Sir Henry Hawkins Baron Brampton 285-87 (Harris ed. 1904). See 
also S. RomiLty, OpseRVATIONS ON THE CRIMINAL LAW IN ENGLAND as Ir RELATES TO CAPITAL PUNISH- 
MENTS, AND ON THE Mope IN Wuicu Ir Is ApMminisrerED 17 (1810), in which the author says: 

“It has often happened, it necessarily must have happened, that the very same circumstance which is 
considered by one judge as matter of extenuation, is deemed by another a high aggravation of the crime. 
The former good character of the delinquent, his having come into a country in which he was a stranger 
to commit the offence, the frequency or the novelty of the crime, are all circumstances which have been 
upon some occasions considered by different judges in those opposite lights; and it is not merely the 
particular circumstances attending the crime, it is the crime itself, which different judges sometimes 
consider in quite different points of view.” 
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In one or the other of these sentences discretion must have been erroneously exer- 
cised. ... Experience, however, has told us that the profoundest lawyers are not always 
the best administrators of the criminal law. 


Some legal philosophers have gone so far as to make a sort of virtue of erratic 
judicial practices. Thus, Ehrlich, discussing “freedom of decision” on the Continent, 
cheerfully regards the personality of the judge as the desirable crux of the problem. 
The administration of justice, he says,’ 
has always contained a personal element. In all ages, social, political and cultural move- 
ments have necessarily exerted an influence upon it; but whether any individual jurist 
yields more or less to such influences . . . depends of course less on any theory of legal 
method than on his own personal temperament. The point is that this fact should not 
be tolerated as something unavoidable, but should be gladly welcomed. For the one im- 
portant desideratum is that his personality must be great enough to be properly entrusted 
with such functions. The principle of free decision is really not concerned with the 
substance of the law, but with the proper selection of judges; in other words, it is the 
problem of how to organize the judiciary so as to give plenty of scope to strong person- 
alities. Everything depends upon that. 


This is all very well. But how these “strong personalities,” once they are brought 
into the judicial service, are to function efficiently without being erratic or prejudiced 
in their sentencing judgments is a basic issue that cannot be avoided. Discretion 
there should certainly be; but the problem is to provide a technique whereby dis- 
cretion shall be allowed ample creative scope and yet be subjected to rational external 
discipline or self-discipline. 


Ill 

There are several ways of doing this. The familiar one is to permit sentence 
revision by some appellate body.’? But such a twice-removed tribunal could not 
greatly improve on the original sentencing practices, or at best could only bring 
about a superficial uniformity of sentence.'* The basic problem—the proper exer- 
cise of creative discretion at the sentencing and releasing stages—cannot be met in 
this way. 

Another device is detailed legislative prescription of criteria to be applied by the 
judge in assessing the length and nature of the sentence. The difficulty here is that 
the legislature may surround the judge with so clumsy an apparatus of control 


as to permit of but a poor counterfeit of scientific individualization. An illustration 
of a legislative attempt to cabin and confine judicial discretion is the Italian penal 


10. Ehrlich, Judicial Freedom of Decision: Its Principles and Objects, translated from his Freie Rechts- 
findung und Freie Rechtswissenschaft (1903), in Science or Lecat. Metuop 47, 74 (E. Bruncken transl. 
1921). 

: 11See Sobeloff, The Sentence of the Court: Should There Be Appellate Review?, 41 A.B.A.J. 13 
(1955). 

19 This is the distinct impression obtained by the author from an analysis of a large sample of the 
decisions of the English Court of Criminal Appeals. See, also, Hall, Reduction of Criminal Sentences on 
Appeal, 37 Cotum. L. Rev. 521, 762 (1937). 
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code project of the late Professor Enrico Ferri.’* In accordance with his policy of 
emphasizing the dangerousness of the offender and, at the same time, providing for 
“necessary guarantees” of the individual’s right to uniformity of consideration at 
the sentencing stage, Ferri furnished an elaborate schedule of “conditions of danger- 
ousness” and “conditions of less dangerousness” to be prescribed by the penal code 
in advance and to be applied by the judge as a basis for computation of the type and 
length of the individual convict’s penal treatment. At the same time, he emphasized 
the need of providing for “segregation for a period relatively or absolutely un- 
limited.” 

He listed no fewer than seventeen “circumstances which indicate a greater danger- 
ousness in the offender,” and eight circumstances of “less dangerousness.” Among 
the former, he included such items as “dissoluteness or dishonesty of prior personal, 
family, or social life”; “precocity in committing a grave offense”; “having acted 
through ignoble or trivial motives”; “time, place, instruments, manner of execution 
of the offense, when these have rendered more difficult the defence by the injured 
party or indicate a greater moral insensibility in the offender”; “execution of the 
offense by means of ambush or stratagem or through the commission of other 
offenses or by abusing the aid of minors, the deficient, the unsound of mind, the 
alcoholic”; and other such considerations. Among the circumstances presumed 
to indicate “less dangerousness in the offender,” Ferri’s code lists, for example, 
“honesty of prior personal, family, and social life”; “having acted from excusable 
motives or motives of public interest”; “having yielded to a special and transitory 
opportunity or to exceptional and excusable personal or family conditions”; “having 
in repentance confessed the offense” not yet discovered or before being interrogated 
by the judge; and other such considerations. 

Doubtless these are all useful and relevant hints; and similar data are, of course, 
often taken into judicial account, whether prescribed in a statute or not. But the 
Ferri code contains numerous directives regarding the application of these criteria 
to measure off the dimensions of the judge’s discretion. For example, it is pro- 
vided that “if there occurs only one circumstance of greater dangerousness, the judge 
shall apply the sanction in a measure not less than half between the minimum and 
the maximum set forth for the offense committed by the accused”; and “if there 
occurs only one circumstance of less dangerousness, the judge shall apply the sanction 
in a measure less than half between the minimum and the maximum.” Similarly, 
other fractions of the total indeterminate sentence are to be measured off, depending 
on the presence of two or more circumstances of dangerousness or of less dangerous- 
ness. 

The Ferri code also provides an elaborate system of punishments (“sanctions”) 
which must be taken into account by judges in connection with the conditions of 
dangerousness and of less dangerousness, thus further complicating the process of 


18For a more extended and detailed exposition and analysis of this work than is here indicated, see 
S. Glueck, Principles of a Rational Penal Code, 41 Harv. L. Rev. 453 (1928), reprinted in S. Grveck, 
Crimr AND CorrECTION 72 (1052). 
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individualization. For example, for ordinary offenses by persons over eighteen, it 
provides the “mulct” (a species of fine); “local relegation” (prohibition of residence 
in the place of the offense for from three months to three years); “confinement” 
(compulsion to reside in the commune named in the sentence, which must be 
“distant not less than 100 kilometres” from that where the offense occurred, where 
the injured party resides, and where the offender resides); obligatory day labor (in 
workhouse or agricultural colony, without night detention, for from one month to 
two years); simple segregation in workhouse or agricultural colony (with com- 
pulsory industrial or agricultural day labor and night isolation for from three 
months to fifteen years, the type of labor to conform to “the previous life and apti- 
tudes for labor” of the convict); and rigorous segregation in “an establishment of 
seclusion” (with compulsory day labor and night isolation for from three to twenty 
years, or for an indeterminate period of not less than ten years). There are similarly 
elaborate provisions to be juggled by the judge in the case of social-political offenders, 
juvenile offenders, and adults in a state of “mental infirmity”; and there are “com- 
plementary sanctions” to be taken into account, such as special publication of the 
sentence, suspension from exercise of trade or profession, interdiction from public 
office, expulsion of a foreign convict, binding over for good behavior, etc. 

The foregoing analysis provides a vivid conception of what can happen when the 
code drafter or legislature concocts a clumsy admixture of the oil of discretion and 
the water of rule. The Ferri system is so mechanical and complicated in concep- 
tion and design that one has a picture of a judge checking up on- whether, say, “cir- 
cumstances of greater dangerousness” numbered 1, 3, 7, 10, 12, and 17 and “circum- 
stances of less dangerousness” numbered 2, 4, 6, and 8 are applicable to a defendant 
before him; ascertaining which of the numerous sanctions or combinations thereof 
are pertinent; then, using a computing machine to figure out just how much incar- 
ceration is called for in the application of the individual’s sentence and where. In 
making such detailed provisions to be automatically applied at the time of sentence 
by means of a judicial arithmetic, the purpose of realistic individualized treatment 
is largely defeated. 

Is it not possible to have a less mechanical system which will still guide judges 
in the process of individualization? 

This is attempted in the sentencing provisions of the Model Penal Code, which 
the American Law Institute is in process of drafting.** Section 7.01, for example, 
provides “Criteria for Withholding Sentence of Imprisonment and for Placing De- 
fendant on Probation”: 


(1) The Court may deal with a person who has been convicted of a crime without 
imposing sentence of imprisonment if, having regard to the nature and circumstances of 
the crime and to the history and character of the defendant, it deems that his imprisonment 
is unnecessary for protection of the public, on one or more of the following grounds: 


14MopeL Pena Cope 47-52 (Tent. Draft. No. 4, 1955). The Chief Reporter is Professor Herbert 
Wechsler; the sentencing provisions are largely the product of Professor Paul W. Tappan, Associate 


Reporter. 
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(a) The defendant does not have a history of prior delinquency or criminal 
activity, or having such a history, has led a law abiding life for a substantial 
period of time before the commission of the present crime; 

(b) The defendant’s criminal conduct neither caused nor threatened serious 
harm; 

(c) The defendant did not contemplate that his criminal conduct would cause 
or threaten serious harm; 

(d) The defendant's criminal conduct was the result of circumstances unlikely 
to recur; 

(e¢) The defendant acted under the stress of a strong provocation; 

(f£) The victim of the defendant’s criminal conduct consented to its com- 
mission or was largely instrumental in its perpetration; 

(g) The imprisonment of the defendant would entail excessive hardship be- 
cause of his advanced age or physical condition; 

(h) The character and attitudes of the defendant indicate that he is unlikely 
to commit another crime. 

(2) When a person who has been convicted of a crime is not sentenced to imprison- 
ment, the Court shall place him on probation if he is in need of supervision, guidance or 
direction that it is feasible for the probation service to provide. 


The Model Penal Code provides other criteria to be taken into account in the 
imposition of fine and for sentence of imprisonment. For example, among the 
criteria for a sentence of “extended term” of imprisonment which the court may 
impose on a person convicted of a felony, section 7.03 specifies: 


(1) The defendant is a persistent offender whose commitment for an extended term 
is necessary for protection of the public. . . 

(2) The defendant is a professional criminal whose commitment for an extended term 
is necessary for protection of the public... . 

(3) The defendant is a dangerous, mentally abnormal person whose commitment for 
an extended term is necessary for protection of the public. . . 

(4) The defendant is a multiple offender whose criminality was so excessive that a 
sentence of imprisonment for an extended term is warranted... . 


True, many judges tend, at present, to take into account the type of criteria in- 
cluded in the Model Penal Code; but the spelling of them out should be helpful in 
reminding judges to consider, systematically, various matters deemed relevant by 
the code drafter. Unlike the situation in the Ferri code, freedom of judicial dis- 
cretion remains unhampered; but the listing of the considerations to be taken into 
account should, in the long run, bring about greater sentencing consistency. Still, 
as will be indicated shortly, even such a device is inadequate. 

An approach similar to that of the American Law Institute has recently been 
taken by a distinguished Advisory Council of Judges, of the National Probation 
and Parole Association, in Guides for Sentencing. After soundly advising the judge 
that “moderation and objectivity should be his goals,”*® this publication provides 
some useful hints as to the kind of factors the judge should take into account. Some 
of these are similar to and may have been suggested by the factors which have 


18 Apvisory Councit oF Jupces, NPPA, Guipes For SENTENCING 7 (1957). 
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emerged in follow-up and predictive research as relevant to expectable subsequent 
behavior. This is true, for example, of the following:'® 
The defendant whose first involvement in crime came late in life is more likely to 


succeed on probation than one who began at an early age and has continued in criminal 
behavior since then. 


Again,’* 

The defendant whose parents, brothers, and sisters have respected society's demands of 
law and order, whose family life demonstrates mutual love and consideration, whose 
parents have given him reasonable and consistent discipline, and whose family members 
are eager to help him, is a better probation risk than one who does not have these 
advantages. 


As in the case of the Model Penal Code’s criteria, such suggestions are helpful; 
but they are insufficient. For the judge has no way of knowing how closely related 
such suggested factors are to various types of postsentence behavior. The criteria 
have not been evaluated regarding the relative weight to be assigned to them in the 
total size-up of the offender. This can only be done through systematic follow-up 
investigations which have related numerous traits and factors in the make-up and 
background of various types of offenders to their actual postcorrectional conduct. 

The question thus presented is whether there is available, for the purposes of 
scientific differentiation of treatment, an instrument that can aid the judge in 
determining which factors have been demonstrated, by systematic analysis of ob- 
jectified past experience, to be truly relevant to the expectable behavior of various 
offenders, and how much relative weight to give such factors in the particular case 
before the judge for sentence. 

IV 

This brings one to a striking, yet usually overlooked, aspect of the history of 
penology and code drafting; namely, that all the reform devices of the present 
century—the juvenile court, probation, the indeterminate sentence, classification 
within institutions, parole—depend for their efficiency on the reasonable predictability 
of human behavior under given circumstances. Yet, all these forward-looking addi- 
tions to the apparatus of criminal justice were adopted long before this indispensable 
basis for their success—predictability—was available, and they still ignore or minimize 
the crucial element of predictability. 

Since scientific individualization of justice promises to reduce recidivism, it is 
desirable. But can it not be more efficiently brought about than by merely supplying 
the judge with a set of criteria which he should, more or less, take into account, 
without knowing their relative weights in terms of expectable behavior, and which 


167d. at 38. This age factor has been proved to be of great significance in numerous follow-up 
studies. See note 20 infra. 

17 Ibid. This statement is reminiscent of the Glueck Social Prediction Table derived from S. GLUECK 
ano E. T. Giueck, UNRAVELING JUVENILE DELINQUENCY 260-62 (1950). But it should be noted that, 
unlike that table, it does not indicate the relative weight to be accorded good discipline as opposed to poor, 
family cohesiveness as opposed to family disintegration, parental affection as opposed to various types of 


parental neglect. 
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many dedicated and intelligent judges nowadays actually do take into account 
anyhow? 

Some American and a few foreign criminologists believe that the answer lies in 
the prognostic instrument known as the prediction table. In several follow-up 
researches which have checked on the posttreatment careers of various classes of 
ex-prisoners, Dr. Eleanor T. Glueck and the writer have constructed a series of 
prognostic instruments which they believe give reasonable promise of ultimately 
bringing about better sentencing practices and treatment results than are achieved 
at present. It would require too extensive a discussion to describe and illustrate in 
detail the predictive devices developed for sentencing to various types of imprison- 
ment, for placement on probation, for release on parole, and for predicting the 
postparole conduct of former prisoners over a considerable span of time. Their 
various publications, moreover, render full account of the techniques of prediction.”® 
A brief exposition of the method, however, is justified by way of illustration. 

In their first study, 500 Criminal Careers, they thoroughly investigated the pre- 
institutional life histories of 500 former inmates of the Massachusetts Reformatory 
for young-adult felons during a five-year postparole “test period” following their 
discharge from that institution. Some fifty factors in the constitution, social back- 
ground, and behavior of these offenders, from childhood through the parole and 
postparole periods, were explored and analyzed. By means of correlation tables, the 
degree of relationship between each of these biologic and social factors and the 
postparole behavior of the men was determined. To give one example, in respect 
to their prereformatory industrial habits, the men were subclassified into “good 
worker,” “fair worker,” and “poor worker.”’® By correlating each of these in- 
dustrial categories with the criminal behavior of the men during the five-year test 


period, it was found that of the good workers, forty-three per cent continued to 


commit crimes during the postparole test period; among the fair workers, fifty-nine 
per cent recidivated; and of the poor workers, sixty-eight per cent were criminalistic. 


18S. anp E. T. Giueck, 500 CRIMINAL CAREERS (1930), One THOUSAND JUVENILE DELINQUENTS 
(1934), Five Hunprep DELINQUENT WoMEN (1934), LATER CRIMINAL CAREERS (1937), JUVENILE De- 
LINQUENTS Grown Up (1940), CriminaL Careers IN Retrospect (1943), AFTER-ConpucT oF Dis- 
CHARGED OFFENDERS (1945), UNRAVELING JUVENILE DELINQUENCY (1950). See also, E. T. Glueck, 
Spotting Potential Delinquents: Can It Be Done?, Federal Probation, Sept. 1956, p. 7. For a scholarly 
survey of many prediction studies in the United States (not including, however, the prognostic devices 
developed in Unraveling Juvenile Delinquency), see Monaschesi, Prediction of Criminal Behavior, in 
ENCYCLOPEDIA OF CRIMINOLOGY 324 (Branham and Kutash ed. 1949), American Studies in the Prediction 
of Recidivism, 41 J. Crim, L. 269 (1950). 

*® Good worker: One who is reliable, steady, industrious, shows promise of continuing in regular 
employment, and is commended by his employers. 
Fair worker: One who has the qualifications of the regular worker, but who permits his work to be 
interrupted by periodic drinking, the drug habit, occasional vagabondage, stealing, or the deliberate choice 
of irregular occupations, such as longshoring, for the chief purpose of having leisure time. 
Poor worker: One who is unreliable, a loafer, lazy, dishonest, unstable, a vagabond, and wayward. 

These factors were considered independently of the nature of the employment (except where support 
was derived through proceeds of prostitution or other illegitimate occupations) or seasonal or other 
fluctuations in industry, and they express the man’s general disposition toward work. The judgments 
were based upon the combined opinions of employers, police, and relatives, the last being given the 
least weight. Thus, a poor worker is one who, in the long run, constitutes a liability to the employer. 
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These percentages we call “failure-scores,” because they indicate the proportion of 
the different subclasses of men who failed to reform, considered from the point 
of view of their status in respect to such a factor as prereformatory industrial habits. 

Similar correlations were established between each of the fifty biologic and 
sociologic factors, on the one hand, and the actual postparole behavior, on the other, 
with the result that many factors were found to bear very little relation to recidivism, 
while some showed a very high association therewith.” In addition to industrial 
habits preceding entrance to reformatory, the following five factors, among those 
of greatest relationship to postparole conduct, were then employed in the construc- 
tion of a table which judges could use in the sentencing of offenders: (1) seriousness 
and frequency of prereformatory crime; (2) arrest for crimes preceding the offense 
for which sentence to the reformatory had been imposed; (3) penal experience pre- 
ceding reformatory incarceration; (4) economic responsibility preceding sentence to 
the reformatory, and (5) mental abnormality.”* 

By adding all the lowest percentages of failure (recidivism) associated with the 
various subcategories of these six factors, on the one hand, and all the highest, 
on the other, the two possible limits of “total failure-scores” were determined. These 
turned out to be 244 as the lowest and 396 (or more) as the highest. Within this 
range of lowest and highest total failure-scores, the following subclasses of total 
failure-scores were then established: 244-295, 296-345, 346-395, and 396 and over. 
Finally, all 500 cases were distributed in a table according, on the one hand, to each 
offender’s total failure-score on all six predictive factors and, on the other, to 
whether, so far as postparole behavior is concerned, he turned out to be a success, 


partial failure, or total failure.”” 


2° Thus, the coefficients expressing the relationship between the failure-score on the factors used in 
the prognostic instrument were high, ranging from .44 to .68, the greatest possible value of the Pearsonian 
“mean square contingency coefficient” in a threefold table being .82. But the coefficient expressing the 
relationship between the type of offense committed—that is, whether it was a burglary, larceny, 
robbery or sexually-motivated crime—and postparole recidivism or reform was only .12; and the 
coefficient of contingency measuring the relationship of the seriousness of the offense for which the men 
were sentenced to the reformatory and their postcriminal record was only .05, or practically nil. Yet, 
the disposition of cases is fundamentally based on these latter factors! 

™ The percentages of “total failures” for the subcategories of the above factors are: 

(1) serious offender, 67%; frequent minor offender, 53%; occasional minor offender, 35%; non- 
offender, 21%; 

(2) offenders with prior arrests, 69%; those without prior arrests, 32%; 

(3) offenders with prior penal experience, 74%; those without prior penal experience, 47%; 

(4) economically-responsible offenders, 41%; economically-irresponsible offenders, 64%; and 

(5) offenders showing no marked mental abnormality at time of entrance to reformatory, 60%; 
psychopathic personalities, 75%; psychotics, 87%. 

*® Success: No police or court record, except occasional technical automobile law violations; no dis- 
honorable discharge or desertion from armed forces; and no actual commission of individual criminal 
acts, whether or not arrest or prosecution resulted. 

Partial Failure: Conviction on two minor offenses; or arrest for not more than three minor offenses, 
or five technical automobile or drunkenness offenses, not followed by conviction; or arrest for not more 
than two serious offenses not followed by conviction; or arrest for one serious offense not followed by 
conviction, and not over two minor offenses not followed by conviction or occasional minor offenses 
for which the violator of the law was neither arrested nor prosecuted (i.c., cases of sporadic, rather than 
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Total Score 
on Status Regarding Postparole Criminality (percentage ) 


Six Factors Success Partial Failure Total Failure 





244-295 75.0 20.0 5.0 
296-345 34.6 11.5 53-9 
346-395 26.2 19.1 
396 and over 5-7 13.7 


All cases 20.0 15.6 





From such a table, a judge who is considering whether or not to sentence any 
particular offender to a reformatory can, with reasonable accuracy, determine the 
advisability of such disposition of the case before him, provided he has reliable 
information as to that offender’s status in respect to the six simple predictive factors 
upon which this prognostic instrument is based. A prisoner scoring as low as 244 
to 295 on these six factors—which have been found, by comparison of factors with 
outcomes in hundreds of cases, to be relevant to the question of reform or recidivism 
—belongs to a class that has about 7, out of ten chances (75:100) of turning out a 
success—1.e., of not committing crimes during the postparole period. On the other 
hand, one with as high a failure-score as 396 or over has but half a chance out of 
ten (5.7:100) of succeeding under this type of penocorrectional treatment. The first 
man also has two out of ten chances (20:100) of failing only partially and only half 
a chance out of ten (5:100) of turning out a total failure. The second has only 
1/4, chances out of ten (13.7:100) of partial failure and the high probability of eight 
out of 10 chances (80.6:100) of turning out to be a complete failure. 

Since this first table was published, Dr. E. T. Glueck and the writer have im- 
proved and refined many predictive instruments and have prepared them for each 
of the existing types of correction—e.g., probation with and without suspended 
sentence, jail, industrial school, reformatory, prison, and parole—for predicting varied 
response when offenders reach different ages, and for success or failure during a 
fifteen-year follow-up span.** By consulting a battery of tables covering all avail- 
able forms of penocorrectional treatment, a judge could bring to bear on the instant 
case the added light of systematized and objectified experience, gleaned from 
hundreds of prior cases, regarding the behavioral potentialities of the individual 
before him for sentence. 

V 


But do such tables really work? Although many check-ups on various samples 

continuous, misconduct definitely known to have occurred, but as to which no official action was, for 
various reasons, taken). 
Total Failure: Arrest for three or more serious offenses not followed by conviction; or arrest for more 
than three minor offenses, except technical automobile or drunkenness offenses not followed by conviction; 
or convictions for one or more serious offenses; or convictions for more than five technical automobile or 
drunkenness offenses; or desertion or dishonorable discharge from the armed forces; or flight or escape 
from justice; or known commission of one or more serious offenses or a continuous course of minor 
offenses for which the violator of the law somehow was neither arrested nor prosecuted. 

**Dr. E. T. Glueck and the writer have recently completed a book, which will be published in due 
course, under the title Predicting Delinquency and Crime. 
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of cases are desirable, the probable effectiveness of such tables is today beyond mere 
speculation. Validation of the prognostic instruments by applying them to other 
large samples of offenders is most encouraging. For example, one of the tables 
Dr. E, T. Glueck and the writer presented in Criminal Careers in Retrospect in 
1943 deals with the conduct of the former prisoners of the Massachusetts Reforma- 
tory as soldiers in the armed forces during the First World War. By applying that 
table to a random sample of 200 soldiers who had committed crimes while in the 
Army in the Second World War, it was demonstrated that in 84.5 per cent of the 
200 cases, the prediction table would have foretold that the young men in question 
would commit military offenses; while in an additional ten per cent of the cases, 
the table would have shown that the chances of the young men not committing 
offenses while in the Army were only fifty-fifty.** 

But much more important is a recently completed validation experiment involving 
many cases and various types of sentence. Dr. Eleanor T. Glueck and the writer 
have recently completed a detailed check-up of the predictions based on their 
tables in Juvenile Delinquents Grown Up (1940), which had been systematically 
applied, case by case, as each boy was studied, to the 500 delinquents in Unraveling 
Juvenile Delinquency (1950). After a sixteen-year intensive follow-up, convincing 
evidence has been obtained that the tables in question actually did predict the 
behavior of these 500 youths while on straight probation, on probation with sus- 
pended sentence, in industrial schools, in reformatories, in prisons, on parole, and 
during a substantial follow-up period thereafter, and they did so with a total of 
eighty-six per cent accuracy. The detailed results will be published in due course. 

While other validations are desirable, there is sufficient promise in the method 
to justify its cautious experimental use at the sentencing and paroling stages; and, 
indeed, prediction devices have for some years been employed by the Illinois Parole 
Board.”® 

While on the subject of whether prediction tables will work or not, it is relevant 
to refer to the capacity of these tables to forecast future delinquency or non- 
delinquency on the part of very young children not yet showing signs of delinquency. 
There has recently been published an Interim Report of the New York City Youth 
Board, An Experiment in the Validation of the Glueck Prediction Scale, Progress 
Report from November, 1952 to December, 1956 (1957). Since the follow-up of the 
cases included in that validation experiment is only half-way along in time (the boys 
ranged from 5% to 6, years of age when the Youth Board workers applied the 
prediction scores from Unraveling and are now around 9'4 to 10'4, while the 
average of the boys in Unraveling was 14/,), one must be cautious in interpreting 
the results thus far obtained. But readers who consult that report and examine 


* Schneider, LaGrone, E. T. Glueck, and S. Glueck, Prediction of Behavior of Civilian Delinquents in 
the Armed Forces, 28 Mentat Hyciene 456, 467 (1944). For a detailed analysis of validations of 
the Glueck Social Prediction Table for early discovery of potential delinquents and for a device for dis- 
tinguishing juvenile delinquents from youthful neurotics, see E. T. Glueck, Identifying Juvenile Delin- 
quents and Neurotics, 40 MENTAL HyctENE 24 (1956). 

25 See Lioyp E. OHLIN, SELECTION FoR PAROLE (1951). 
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tables nine, ten, and eleven thereof, will see proof that, so far, there is an approxi- 
mately ninety per cent success of the Glueck Social Prediction Table in distinguish- 
ing, at the stage of their entrance into first grade, between those boys who, in the 
absence of timely and effective intervention, will later become delinquent and those 
who will not. This, despite the fact that the original table was largely based on a 
sample of Irish, Italian, Polish, and English-American boys and contained but two 
per cent of Jewish boys, while in the New York experiment, it was applied to 
Negro, Puerto Rican, and both non-Jewish and Jewish white boys. 

This validation, together with other validations of different samples of cases by 
a variety of investigators,”® makes it quite clear that the favorable results spring 
from the efficiency of the predictive instrument and cannot be attributed to the 
“long arm of coincidence.” Thus, prediction tables, founded on the thorough and 
systematic interrelationship between relevant factors and subsequent behavior, give 
a promising answer to the question of individualization. 

In recommending the use of prognostic devices, the aim is, of course, not to 
substitute statistical tables for judicial experience in the sentencing of offenders. 
It is rather to supply the judge with an instrument of high promise in his work of 
individualizing justice. A judge should not follow these tables blindly; indeed, 
proof of a mechanical use of the tables might even raise an issue of denial of due 
process. The tables are, rather, designed to help the judge to see the individual 
offender in the perspective of organized experience with hundreds of other 
offenders who, in many crucial respects, resemble the person before him for sentence. 
The dimensions of the special problem each offender presents can be much more 


accurately assessed by the judge if he compares the crucial prognostic traits in the 
individual case with the total picture of hundreds of other offenders than if he relies 
exclusively on his unorganized experience or on a check-through of statutory criteria 
which, although listed, must still be weighed and assessed in each case and which 
have not been evaluated in regard to their relevancy in terms of their relationship to 


recidivism or reform.?* 

But the use of prediction tables should not be lightly embarked upon. During 
the immediate future, it is preferable for a judge to continue to make his sentencing 
decision in each case as he does at present; then, to consult prediction tables and set 
down the predictive indications. After a few years, a thorough follow-up investiga- 
tion can be made to compare outcomes on the basis of the existing ad hoc method 
with outcomes as predicted by the tables. 

See, ¢.g., E. T. Glueck, Spotting Potential Delinquents: Can It Be Done?, Federal Probation, 


Sept. 1956, p. 7; Thompson, Further Validation of the Glueck Social Prediction Table for Identifying 
Potential Delinquents, 48 J. Crim. L., C. & P. S. 175-84 (1957). 

*™ The argument that since the judge “saw the prisoner in court” and sometimes heard him testify, 
he is enabled to assess him expertly is obviously erroneous. In the first place, the crime and the brief 
contact with the prisoner in court are not only insufficient for a sound size-up, but may even be deceptive; 
in the second place, a considerable proportion of accused persons plead guilty and the judge can get very 
little idea about them. For these reasons, the probation officer's presentence report has assumed great 


importance. 
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The prediction table, like the probation officer's presentence report, is but one 
instrument in aid of the individualizer of justice. A basic integration of the judge’s 
sentencing role with the work of classification, treatment, and parole should improve 
the entire picture. If a clinical reception and classification center were established 
in the federal system for each circuit or in the state system for some appropriate ad- 
ministrative and jurisdictional area, if convicted persons were sent to such a regional 
center for a few weeks’ observation and study, and if the judges were then furnished 
a comprehensive report on each offender, in which the relevant predictive factors 
were included, they would be in a better position than they are today to tailor the 
sentence to the individual case.** 

Indeed, even greater integration seems desirable. The writer would favor a 
procedure which would permit of judges taking turns, on assignment by the chief 
judge, in serving as chairman of a regional classification and parole board for a 
year’s period. Under such a scheme, the sentencing judge would fix the minimum 
sentence to take account of community reaction and the claims of general deterrence; 
and the judicial arm—not necessarily the particular judge involved in the case— 
would participate in determining the place of incarceration, the corrective-thera- 
peutic treatment program, and the time and conditions of parole. The suggested 
arrangement would have several values: it would, first and foremost, have a 
tendency to correlate sentencing practices with treatment and releasing policies; 
it would also give the legally-trained judge a realistic education in the relevancy 
of the behavioral disciplines to the carrying out of the mandates of justice; and, 


finally, it would furnish the necessary trained legal discipline and concern with 
a climate of due process at the treating, releasing, and supervisory stages. In brief, 
it would give both practical and symbolic reality to the policy that in the admin- 
istration of justice, the nonlegal expert—psychiatric, psychologic, sociologic, educa- 
tional, religious, or other—should be “on tap and not on top.” 

In this way, the judge can be aided in assuming the noble role of social physician 
that Aristotle, over two thousand years ago, had in mind when he said:*® 


. .. the knowing what is Just and what Unjust, men think no great instance of wisdom, 
because it is not hard to understand those things of which the laws speak. They forget 
that these are not Just actions except accidentally: to be Just they must be done and 
distributed in a certain manner: and this is a more difficult task than knowing what 
things are wholesome; for in this branch of knowledge it is an easy matter to know 
honey, wine, hellebore, cautery, or the use of the knife; but the knowing how one should 
administer these with a view to health, and to whom and at what time, amounts in fact 
to being a physician. 

*® Under the provisions of the Federal Youth Corrections Act, the youth offender may be sent by the 
district court to the classification center at Ashland, Kentucky, for a period of observation and study prior 
to sentence, and a report of the findings is submitted to the sentencing court. 

2° THe NicoMACHEAN Ernics book V, IX, 1137a (Chase transl. 1934). 





SENTENCING BY AN ADMINISTRATIVE BOARD 


Norman S. Hayner* 


In most jurisdictions of the United States and its territories, convicted crim- 
inals are sentenced by judges alone. The indeterminate-sentence laws of an in- 
creasing number of jurisdictions, however, provide a spread between minimum 
and maximum terms, thus giving their parole boards responsibility for determining 
the actual time a prisoner will serve. As long ago as 1917, for example, a California 
law was enacted which modified the “arbitrary sentencing power of the judge” and 
provided that “actual terms be fixed by the Board of Prison Directors (later the Adult 
Authority) within statutory limits.”! Within these legal restrictions, the California 
Adult Authority determines not only the length of time an offender will be im- 
prisoned, but also the duration of his parole and even the date for his final discharge 
from parole. 

On July 1, 1939, the Board of Paroles and Pardons of the Territory of Hawaii 
began operation. It was empowered to fix minimum terms of imprisonment for 
convicted felons, but its actions were subject to review by the courts. During the 
year ending June 30, 1954, 206 minimum sentences were fixed by this Board, fifty- 
eight of which were modified by trial judges.” Accordingly, this Board has been 
trying, albeit unsuccessfully, through the legislature, to limit the function of the 
judges to imposition of the maximum sentence as prescribed by law and to vest in 
the Board sole authority to determine the minimum sentence. 

After a bloody 1934 riot at Washington State Penitentiary, the state legislature 
enacted a law which the Hawaiian Board now regards as a model.* This legislation 
established an independent full-time Board of Prison Terms and Paroles, composed 
of three members to be appointed for staggered six-year terms by the Governor, 
subject to approval by the Senate. With certain offenses excepted,‘ it is still the 
duty of the trial court judge to decide whether he will grant probation or send a 
convicted offender to prison. If he chooses the latter course, however, he may set 
only the maximum sentence, which, to a considerable extent, is determined by law.° 
The Board must set the minimum sentence within six months of the imposition of 


® A.B. 1920, University of Washington; M.A. 1921, Ph.D. 1923, University of Chicago. Professor 
of Sociology, University of Washington. Member, Washington State Board of Prison Terms and Paroles, 
1951-56 (Chairman, 1955-56); Washington State Administrator, Interstate Compact for the Supervision 
of Probationers and Parolees, 1951-56. Contributor to penological and correctional publications. 

2 A Chronology of Corrections, 3 N.P.P.A.J. 413, 416 (1957). 

*® Boarp OF PARDONS AND PAROLES, TERRITORY OF Hawatl, FirreeENTH ANN. Rep. 1 (1954). 

* Was. Rev. Cope c. 43.67 (1952). 

“Probation may not be granted in Washington State to offenders guilty of murder, burglary in the first 
degree, arson in the first degree, robbery, carnal knowledge of a female child under ten years of age, or 
rape. Id. § 9.95.200 (Supp. 1956). 

® Id. § 9.95.010. 
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the maximum sentence.® Originally, after the minimum sentence was fixed, it was 
not subject to change, except for minors; but flexibility was added by a recent 
amendment, which provides that, with the exception of mandatory-life-imprisonment, 
habitual-criminal, deadly-weapon and certain embezzlement cases, minimum sen- 
tences may now be reconsidered after one year has been served, at which time they 
may be reduced or extended.’ 

Since Washington State affords the clearest example of a jurisdiction in which an 
administrative board sets the minimum sentence and since the writer served several 
years on this Board (1951-56), both as a member and as its chairman, special 
attention will be given in this paper to its operation during this period. Pertinent 
topics for discussion include the individual and group pressures on the Board, 
the crime and the criminal record of the offender as factors influencing board 
decisions, the characteristics of the offender as factors influencing board decisions, 
and the procedure followed by the Board in setting minimum sentences. 


I 


InpivipuAL AND Group PREssuREs 

Before setting the minimum sentence, various reports are received by the Board. 
The prosecuting attorney is required by law to make a statement to the Board con- 
cerning the facts of the crime.’ Police chiefs and sheriffs often add helpful observa- 
tions. The defense attorney may prepare a written statement or may interview the 
Board. Frequently, relatives and friends write letters or talk with a board-member. 

Although both the judge and the prosecutor make recommendations as to a mini- 
mum sentence, it is not mandatory for the Board to follow them.’ A random sample 
of 1,626 cases showed that both the judge and the prosecutor agreed with the Board 
in twenty-nine per cent of the terms imposed. The judges’ average recommendation 
was one month and a half shorter and the prosecutors’ three-tenths of a month longer 
than terms fixed by the Board. It was, of course, the substantial deviations in certain 
cases that irritated a few judges—most of them were satisfied to have the Board 
make these decisions—and a larger number of prosecutors. 

Sometimes, the divergences were attributable to the fact that the judges had over- 
looked requirements in the law that necessitated longer terms. By far, the most 
commonly overlooked statutory provision was the following :’® 

For persons not previously convicted of a felony, but armed with a deadly weapon 


either at the time of commission of his offense, or a concealed deadly weapon at the time 
of his arrest, the duration of confinement shall not be fixed at less than five years. 


For a person previously convicted of a felony, however, the minimum term had to be 
set at not less than seven and a half years. The following case illustrates the kind 
of difficulty that this provision has occasioned: 


* Id. § 9.95.040. ‘Id. § 9.95.050. 
® Id. § 9.95.031. * Id. § 9.95.030. 
2° Td. § 9.95.040(1) and (2). 
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Howard, aged twenty-one, had been convicted of second degree assault and 
grand larceny. When Howard (all names used in cases are fictitious) was 
eighteen years old, he had pleaded guilty to a charge of grand larceny. Although 
the case had been dismissed about a year later so that he could enter the armed 
services, according to an opinion of the attorney general, it did count as a prior 
felony. Three months after the grand larceny case had been dismissed, Howard 
had pleaded guilty to a charge of second degree assault. To quote the prosecutor 
in this rural county: “While he and three other individuals were unlawfully 
hunting game animals, he accidentally shot and severely injured a minor girl. 
He seems to have an ability to be where trouble is.” He had been placed on 
probation for this assault, but this probation had been revoked about a year later 
when he had pleaded guilty to a second charge of grand larceny. The prosecutor 
and the judge had both recommended three years as a minimum sentence, and 
the judge had ordered the two cause numbers (assault and larceny) to run 
concurrently. Unfortunately, this last order was illegal in Washington. Fur- 
thermore, it was mandatory, according to the deadly-weapon statute, to impose 
a minimum sentence of at least seven and a half years for the assault. With a 
six-month sentence to be served consecutively on the grand larceny charge, 


therefore, the total minimum sentence imposed had to be eight years. The only 
mitigating circumstance here is the fact that Howard was a minor when he 
committed the assault. Consequently, that sentence can be reconsidered and 
reduced by the Board whenever Howard has earned such a concession by his 


record at the reformatory." 


Several cases of extreme unfairness in the operation of this deadly-weapon statute 
have been corrected through the granting of conditional pardons by the Governor. 
In general, it has been more difficult to work smoothly with prosecutors than with 
judges. Prosecutors like to make deals with the offender or his attorney, and in some 
instances, they become irritated when the Board does not honor these arrangements. 


A case in point follows: 
Jim had been involved with three others in an armed and masked robbery 


™ To clarify the problem raised by such cases, Governor Arthur B. Langlie sent the following letter 
to every judge and prosecutor in the state: 

“My attention has been called to a problem that involves the relationships between various agencies of 
government. 

“Because of the number of recommendations received by the Board of Prison Terms and Paroles from 
courts and prosecutors that a term in a deadly weapon case be fixed at less than the mandatory minimum 
required by law, I feel that it is important that this doubtless inadvertent cause of much embarrassment 
to and dissatisfaction with the Board be called to your attention. 

“In all such cases the prisoner, his relatives, and others interested in him are disposed to feel that the 
court and prosecutor are higher authorities than the Board and are skeptical when told by board members 
that the recommendation is erroneous. If convinced by the Board that the recommendation is less 
than the law requires, they often feel that they have been deliberately misinformed. Not infrequently a 
prisoner will then contend that he was induced to plead guilty by the promise of a light minimum. 

“IT am calling this matter to your attention in the hope that by the exercise of more caution in making 
recommendations consonant with the law, this cause of embarrassment to courts, prosecutors, and the 
Board will not recur.” 
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which had netted the group $6800 in cash. One of the quartet, when arrested, 
had given a statement implicating himself and the others and had been released 
after having spent a few months in jail. During the period when the other 
three were awaiting trial, a reporter had dug into the records and exposed evi- 
dence of bribery. Prosecutor X had decided that it was more important to 
“break the bribery case” than to get long terms for the robbers. One of the 
defendants had jumped bail, had been caught about a year later in another 
county, and had been sent to prison for burglary, with the robbery charge dis- 
missed. The remaining two defendants, however, had cooperated with the 
prosecutor, and the bribed official had been convicted. Jim’s partner had helped 
much more than did Jim and had received a deferred sentence with a year in 
jail. Prosecutor X, nevertheless, had promised Jim a recommendation for three 
years and did everything possible to achieve this. The story of the pressure on 
the Board can perhaps best be told by quoting from a notation in the writer’s 
personal journal made shortly after the interview: 


The deputy prosecutor spent two hours Friday afternoon talking with me about the 
case. The deputy was ill during part of this trial and as a result the wrong prosecu- 
tor’s statement was given us. He wants to give us another statement that makes no 
mention of the guns used in this “grand larceny.” I explained that we now had clear 
information on the guns and had gone over this with Jim. He had admitted the 
use of a gun. We had already given Jim a five-year mandatory sentence and this had 
been released to him. 

Shortly after this discussion, which seemed to be on a friendly basis, the deputy 
returned with the prosecutor who was in an angry mood. “I have always cooperated 
with the Board,” he said. “I defended you with the prosecutors in Port Angeles. In 
Seattle last May there were strong attacks on the Board. I defended you again at that 
time. When you wanted a telegram supporting the Board and called my home [ sent 
one at my own expense.” (This had been requested by the former chairman.) 

“We appreciate this support,” I said. 

“These are only empty words,” he replied. “What we want in this case is coopera- 
tion. We made a promise and we want to keep it. If you don’t go along I have 
charges against the Board in my desk that I should act on and will.” 

I expressed surprise and indignation that he would threaten the Board in this way 
in order to force us to do something that was clearly illegal. 

He backed up. “I will simply report,” he said, “that the Board does not 
cooperate.” 


Some months after this experience, the writer addressed a letter to the president 
of the Washington State Association of Prosecuting Attorneys which read in part 
as follows: 

It occurs to this Board that there must be many questions raised in the minds of 
prosecuting attorneys in this state about our work and our decisions. At the same time, 
questions are raised in our minds about the actions and recommendations of the pros- 
ecuting attorneys. We know it would be helpful to us, and we hope that it will be 
helpful to you, if we could sit down occasionally with a committee of your association 
to discuss our mutual problems. 
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A committee was appointed which met with the Board for three hours. Two 
crucial questions were raised by the prosecutors: “Why do the sentences you set vary 
so much from what we recommend?” “Why doesn’t the Board back our deals with 
inmates?” The Board reviewed the deadly-weapon provision and suggested that 
it would be better jurisprudence to follow the plan used in California, where the 
presence or absence of a deadly weapon in the commission of the offense is 
established at the time of trial. The Board also suggested that in the cases where 
there is a substantial difference between the recommendation of the prosecutor and 
that of the judge, it would be helpful to the Board to have a letter of explanation. 
At no time did the Board agree to back promises made to defendants by prosecutors. 

Five months later, the Board was invited to meet with the prosecutors at their 
annual convention. Fifteen cases of beer had been made available for the occasion, 
a factor which added heat, but not light. At that time, Prosecutor X, mentioned 
above, made the same accusations that he had made personally in the case of Jim. 
An assistant attorney general pointed out, however, that the Board was correct 
in its action. Prosecutor X was assisted in the hour-long grilling by two other 
prosecutors. Someone declared that prosecutors know much more about criminal 
offenders than the Board. Another remarked, “We didn’t invite these gentlemen 
to be destructive. This is ridiculous.” 

Finally, Prosecutor Y got up and talked about his experience with the Board. 
He had handled about 6000 cases going back to 1940. He was dissatisfied with the 
Board at first but found that when he set forth the facts in the case, he got the 
action desired. “It’s a bunch of bull that we know them [criminal offenders] better,” 
he said. Then, Prosecutor Z told how he had studied statements sent in by prosecu- 
tors while he sat in with the Board and concluded: “Some of our recommendations 
are terrible.” Afterwards, many prosecutors expressed regret at the attitude that had 
been taken. And Prosecutor X later inquired how he could improve statements he 
made for the Board! 

The police may contribute a verbatim account of an interview or a statement 
signed by the offender. More frequently, these come by way of the prosecutor. 
Sheriffs may also provide helpful information. In the following case of rape by 
four young men of borderline intelligence, the information provided the Board 
by the prosecutor was so meager that there was uncertainty as to the seriousness of 
the offense. The sheriff was reached by phone in a neighboring city, however, and 
without ready access to supporting documentary evidence, he sent us a letter which 


read in part: 


One of our night patrols was on the old state highway when the deputies observed 
in their headlights a woman obviously struggling to get away from a man. They in- 
vestigated and the woman made an immediate complaint that she had been raped. 
An immediate examination by a doctor substantiated the fact of intercourse. The woman 
was not beaten but was in a hysterical condition and obviously exhausted. The man with 
whom the woman was struggling was A, and he ran from the officers and did not stop 
his fight until he was arrested in Arkansas. 
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The B, C, and D boys at first denied everything, even that they were in the area 
where the alleged rape occurred. Later, they admitted intercourse but denied the rape. 

When 4 was returned from Arkansas, he admitted to me in the presence of your 
parole officer that they had all had intercourse with the woman. 

I believe that all of these men with the exception of D were on probation for the 
rape of a 15-year-old girl 3 years before. We have heard of other women these boys have 
handled in the same way. With them, it is a case of let us have it or we will take it. 
Of the bunch, D is the best one but all in all they are a lying, stealing, vicious bunch 
that have caused O county a lot of trouble. Individually, they are nothing; collectively, 
they gain courage like a pack of coyotes. 


This letter was later supported by a verbatim record of an interview with the 
victim. Sentence by the Board: ten years for each of the four. Since these indi- 
viduals had threatened the sheriff and might conceivably injure his family, a memo- 
randum was dictated for the file recommending “that any future Board do not 
permit these rapists to return to O county.” 

Some attorneys shed “crocodile tears” in the interest of those they were defending. 
Others presented helpful facts either orally or in writing or both. Occasionally, 
attorneys have been heartless in their exploitation of the offender or his relatives. 
One Washington firm, for example, accepted $700 from a poor Italian family in New 
York whose son had been involved in an armed robbery in Seattle. The firm knew 
that a mandatory sentence of five years would be imposed and that there was 
nothing that could be done about it, but they accepted the money anyway. 

Although relatives may provide enlightening information on family background, 
they are probably more valuable as resources for the encouragement of a man while 
he is in prison and help when he is on parole. Mothers will stick by their sons under 
more difficult circumstances than anyone else: “George is not a bad boy at heart. 
He just got in with bad companions.” Wives come next: “Please won’t you look 
at my husband not as 15629, past record very bad, but rather perhaps with eyes 
looking for a new man?” The wife of a man guilty of armed robbery wrote: “I 
love my husband very much and would like to enjoy his love before we get too old.” 
But another wife who had suffered too much grief from her husband expressed 
herself as follows: 

When I reminded him that when they released him before, he insisted he had found 
God and was through with drink and gambling and carousing, he said, “I don’t need 
God until they pick me up—it always helps then... .” Both the children and myself are 
much happier without him. ... I dread the day he is released again, because I know he 
will bother me continuously. 


II 


THe CRIME AND THE CRIMINAL REcoRD 


About 4,200 minimum terms and approximately 1,200 “continuations” for parole 
violators were set during the five years under discussion. The two objectives the 
Board sought were the protection of society and the rehabilitation of the offender. 
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If conflict existed between the two, the security of the larger community was deemed 
the more important. In judging a specific case, the Board was influenced by the 
facts of the crime itself, and to some extent by the public reaction to it, by the 
criminal record, and by the characteristics of the offender. 

In regard to public opinion, the advice of the Advisory Council of Judges of 
the National Probation and Parole Association is well taken:”” 

The judge must use public opinion constructively as an aid in sentencing, but not be 
dominated by it; he must respect it, but not be enslaved by it; he must lead the community 
toward higher standards of justice and treatment, but not be so far ahead of it that it 
will lose sight of him. 


In taking public opinion into account, it is important to consider the reactions 
of the total community, and not just the individual and group pressures described 
above. The way a crime is treated in the newspapers rarely throws light on its 
causation and frequently errs in factual content, but the nature and extent of the 
treatment is, nevertheless, important. Having on the Board Frank M. Dallam, an 
ex-editorial writer for a daily newspaper, helped in judging public reactions more 
accurately. Also, by seeking and gaining the cooperation of key men on the metro- 
politan and local papers, it was possible to explain to the public the main points 
about sentencing and parole. 

During the 1956 political campaign, the “parole board” was criticized by Albert 
D. Rosellini, who was later elected governor, for not giving equal sentences for 
the same crime. It was thought at the time that this was just another argument by a 
Democrat designed to discredit a Republican administration. But a board officer 
did a little research and discovered that Arthur B. Langlie in his first campaign 
for governor sixteen years before had used the same argument. Both guberna- 
torial candidates had been influenced by the classical school of criminology, which 
attempts to equate each crime with an appropriate punishment, established in 
advance by statute. 

A few illustrative cases may help to clarify the divergent types of behavior that 
may be assigned to the same legal category of crime. It should be obvious from 
these cases that crimes with the same legal designation—robbery, burglary, murder, 
for example—may vary widely in seriousness. 

Unless the crime has been especially heinous, a first offender should receive a 
lighter penalty than a repeater. The judge would, no doubt, in the following case 
have placed the offender on probation if there had not previously been a series of 
purse snatchings in the small town where the crime was committed: 


Ray, a husky nineteen-year-old, was disturbed and anxious as he sat down in 
front of us. After a little conversation, he relaxed and told how he had quarreled 
with his wife and had left home in anger. Many drinks and three card-rooms 
later, he had lost all of the twenty-four dollars that he was supposed to have used 


12 Apvisory CounciL oF Jupcrs, NPPA, Guipes For SENTENCING 46 (1957). 
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to pay the fuel bill. “I was afraid to face my wife because I’d gambled it away,” 
he said. “I needed the money for the fuel bill very bad. When I saw a woman 
on the street, being half drunk, I figured I could take her purse and get the 
money. I took the purse and ran. The police caught me leaving the freight 
yards where I hid the purse. (He had taken eleven dollars out of it.) I know 
I will never do it again. I am very sorry now that | did it.” Ray had had no 
prior record and had been working for more than four and a half years with the 
Northern Pacific Railroad. Although he had been sentenced to the penitentiary 
for robbery with a maximum term of twenty years, the Board fixed a minimum 
term of fifteen months. He was transferred to the reformatory and took full 
advantage of the educational program there. (His record on parole was excel- 
lent.) 


If the so-called “F.B.I.”—i.c., the official record of arrests and commitments sup- 
ported by fingerprints—shows a pattern for robbery, burglary, or murder, the sen- 
tence should obviously be longer. These are the offenders against whom society 
needs protection. The crucial question that should be asked, therefore, is whether 


ro 


this man is “just a nuisance” or a menace. 


Don was a good looking twenty-two-year-old as he sat before us, more at 
ease than Ray had been. He admitted to us, as he had to the police, six armed 
robberies with three or four different guns. The total amount netted in these 
robberies had been $4,270, and they had been committed with considerable skill 


and boldness. “I entered the store at approximately 1:00 A.M. by cutting two 
bars on a rear window,” he told us. “The manager, accompanied by the pro- 
duce man, came into the store at approximately 8:10. I ordered the manager 
to open the store safe and told the produce man to stand to one side. The 
manager opened the safe and placed $1,400 in currency in a paper sack. I then 
ordered them to the rear of the store into a linen closet. I placed a wheel truck 
against the door and told the two of them to stay put for ten minutes. They 
had been in the closet about two minutes when they tried to come out. I asked 
them if that was their idea of ten minutes and told them to stay put for another 
seven minutes before they got on the phone. I then walked to the front of the 
store, picked 1p the paper sack containing the currency, walked out the front 
of the store, and proceeded to my truck, which was approximately three blocks 
away.” Don had spent ten months at a parental school at the age of twelve for 
running away from home and burglarizing a farm house for food. At the age 
of seventeen, he had been sent to the state training school for forgery, had 
escaped, and, after his return, had been sent to the state hospital for examination. 
The provisional diagnosis was psychopathic personality—i.e., unable to learn 
from experience and without conscience. At the age of eighteen, he had pleaded 
guilty to a charge of auto theft and had been given six months in jail and a four- 
year deferred sentence. After holding one job three years and another two 
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years, “instead of seeking employment elsewhere, I chose robbery.” The maxi- 
mum sentence for Don was thirty years; the minimum sentence set by us, nine 
years. 


Don was a menace, a “graduate” from juvenile institutions, and was resistent to 
treatment. By way of contrast, Ray was merely a nuisance, a first offender and, 
although dull normal in intelligence, a good prospect for education and job adjust- 
ment. Both were convicted of the same crime, robbery. 

The two men whose cases are summarized below were convicted of burglary. 
It is obvious, however, that Paul is more likely to adjust well when he returns to 
outside society than Bob. 

With two service companions, Paul, aged twenty-two, had been involved 
in the burglary of two bundles of clothes from a cleaning establishment. All 
three had been drinking heavily. Since he had had no prior record of any kind 
and since this behavior was out of character for Paul and his companions, it was 
the opinion of the Board that the judge should have requested a presentence 
investigation and waited for a balanced picture of the problem. Instead, the 
judge had asked for a recommendation from Paul's company commander. 
This was a military police company. The commanding officer had been in 
charge only two months and wanted a good outfit. So, he had recommended 
incarceration, and Paul had been sentenced to the reformatory. The prosecut- 
ing attorney and the judge had recommended twelve months, however, and 
that was the term set by the board. (A look at Paul’s file two and a half years 
later reveals that he did well on parole and now holds a responsible managerial 
position.) 

In contrast to Paul, Bob had gotten into trouble early. He had been expelled 
from the third grade. In 1940, at the age of fourteen, he had been sent to a train- 
ing school in a southern state. His brother had also been sent there. In 1944, he 
had been sentenced to a penitentiary for burglary. He had been returned to 
the same penitentiary for the same offense in 1945. By 1948, he had been im- 
prisoned again for burglary, and he had been returned for burglary in 1950. 
The criminal pattern seems to have become entrenched. In 1955, with three 
companions he had forced his way into a dime store and broken into the safe. 
The police had received a call that burglars were in the store. After a chase, 
Bob had been caught with the money. He is a man of low intelligence and 
has been assigned to the dish tank in the penitentiary kitchen. The minimum 
term in this case was set by the Board at fifteen years. 


A follow-up study of the 8,954 California male prisoners released on parole during 
the four-year period 1946-49 showed that by January 1, 1953, forty-nine per cent had 
been declared violators. Parolees originally committed for homicide had the lowest 
violation rate, 17.3 per cent.’* This experience is confirmed by studies in other 


18 Ronatp H. Beattie, CALIFORNIA MALE PRISONERS ON PaROLE 1946-49: A Srupy oF THE PAROLE 
ExpERIENCE oF THis GROUP AS OF JANUARY I, 1953, at 9-10 (1953). 
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jurisdictions, including Washington State. Despite these findings, however, murder 
shocks the public conscience, and there is a strong feeling that any killer, as such, 
should be punished severely. But there is a wide variation in the extent to which 
society needs protection from individual murderers. This is well illustrated in the 
two cases that follow: 


Henry, aged thirty-one, had been convicted of second degree murder, having 
fatally stabbed his brother-in-law during a quarrel while drinking. He had had 
no prior arrests or commitments of any kind and had been honorably discharged 
from the army after service overseas. A minimum sentence of six years and 
eight months had been set by the Board in 1951. Henry had participated 
actively in Alcoholics Anonymous while at the penitentiary and had gained in- 
sight into his drinking problem. He had been granted minimum custody after 
one year and had been among the first to be transferred to a new minimum- 
security building. As an automobile mechanic, he had been assigned during the 
past four seasons to the pea harvest and to the servicing of equipment in other 
operations. To keep trucks and pea-vine spreaders moving in periods of 
emergency, he had worked sixteen to eighteen hours at a stretch. Most of the 
repairs were made in the field, in some instances as far as fifteen to twenty 
miles from the institution. Henry had saved the state $6,000 during his stay. 
In addition, he had been a valued member of the Inmate Advisory Council. 
His parents had a 120-acre farm in a midwestern state which they wanted him 
to manage. It was not difficult for the Board to decide to reduce his sentence 
nineteen months and set a parole date. (A file-check two years after Henry’s 
release indicates that he is steadily employed as a miner at $560 per month, that 
he is living with his parents, and that he is not drinking.) 


Frank, aged twenty-seven, had also been convicted of second degree murder. 
For no apparent reason, Frank had hit a casual acquaintance over the head four 
times with a stick, left him dead on a beach, and stolen the victim’s car and 
identification papers. He had cashed two checks using these papers. Frank told 
the Board that he had an impulse to kill this man at that time. The same 
thing could have happened leven times in his life, he said. The prosecutor 
pointed out that “he is capabls of repeating this act at any time and any place.” 
The psychiatrist stated that “no known available psychiatric or medical tech- 
nique will correct his basic character disorder.” His tendency to attack others 
seems to occur when he gets “blackout spells.” Twenty pocket-sized murder 
story books were in his possession when arrested. The Board gave him a mini- 
mum sentence of fifty years. 


Ill 
Tue CHARACTERISTICS OF THE OFFENDER 


By January 1955, reception and guidance units had been established and were 
functioning in both the reformatory and the penitentiary in Washington State. 
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The personnel assigned to each of these units included two sociologists, a clinical 
psychologist, a vocational counselor, and either a full or part-time psychiatrist. This 
staff, with the assistance of other officials, study and orient the new inmate during 
his first six weeks in the institution. Their report takes the form of an admission 
summary, which includes: a face sheet; statements by the prosecutor and the in- 
mate about the crime; juvenile delinquency pattern, if any; official record of arrests 
and commitments; family, marital, educational, occupational, military, and _resi- 
dential history; social, psychological, vocational, religious, and medical evaluations; 
and staff recommendations. This is an aid to proper classification and treatment in 
the institution. It serves the Board much as the presentence investigation serves the 
sentencing judge. In an increasing number of cases, in fact, it incorporates data 
gathered by a probation officer in the field. It also profits from similar studies 
made by other institutions of this same individual and from the observations of 
agencies, relatives, and friends on the outside. 

Prior to the establishment of these units, and especially at the penitentiary, in- 
mates were largely responsible for the data in admission summaries. This made the 
summaries unreliable, incomplete, and subject to changes or deletions of facts under 
pressure from other inmates. Two cartons of cigarettes, for example, were sufficient 
to raise an I.Q. Even after repeated requests, summaries from other institutions 
that had studied the same men were not secured. Letters similar to the communica- 
tion from H. M. Randall, Director of Parole and Probation in Oregon, were not 


uncommon. It reads in part as follows: 


Subject’s revocation was based on a report submitted by this department dated 


November 16, 1945, indicating that subject was again engaged in taking indecent liberties 
with small girls, which was his original crime. This report also contained statements 
made by two neighbors, which information was given to our investigating officer in 
confidence. 

I am now in receipt of a letter from F, dated January 11, 1948, in which he indicates 
that he had secured copies of our report of November 16, 1945, and had sent copies of 
this report to the two neighbors mentioned and that they have written him denying 
that any such statements were made to our investigating officer. 

I am not so concerned with the charges F makes against this department nor against 
the parole officer involved. I am concerned, however, to know that an inmate of the 
penitentiary would have made available to him copies of reports made by this department 
to the Board of Prison Terms and Paroles, which in my estimation are of a semi- 
confidential nature. 


A complete shift of the confidential sections of inmates’ files to the control of 
civilian employees is the practical answer to situations like this. It is easier, of course, 
to let inmates take over the control of an institution; but in the long run, such a 
policy is disastrous. 

Personality traits have been cited in cases already summarized. Additional kinds 
of data on the characteristics of inmates that are made available to the Board by 
these reception and guidance units may be illustrated by the following cases: 
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Joe, aged forty-six, had admitted burglarizing $400 worth of tools from a 
public school. There had been a prior commitment to the penitentiary for 
second degree arson, at which time he had served two years. When he was 
thirteen, his father had been sentenced to a Canadian prison for incest. At the 
age of fourteen, Joe had run away from a foster home where he and his sister 
had been forced to work long hours and were cruelly treated. Since then, he 
had been on his own. In 1936, Joe had been accidentally burned in a gasoline 
explosion which resulted in hideous facial scars. Plastic surgery had improved 
his nose, the sides of his face, and his lower lips. His left eye still looked as 
if it were surrounded by raw beef steak. It had been scheduled for further 
surgery. And as if this were not enough of a physical handicap, he had suffered 
a broken vertebra in the lower back just prior to commitment. The vocational 
psychologist suggested that his best employment outlet after release would be 
door-to-door selling, where certain types of deformities are often an asset. Per- 
haps because of his repulsive appearance, the judge and prosecutor had recom- 
mended ten years; the Board gave him four. 


Ed, aged twenty-two, had entered a small town tavern and stolen cigarettes 
and money from slot machines. The cigarettes had been sold in Seattle. There 
had been a prior record of grand larceny and receiving stolen property, for which 
the sentence had been deferred. The psychiatrist reported him tense and with- 
drawn. “His interpersonal relations are badly crippled. People make him very 
nervous unless he is drunk. Two or three years back he was quite upset to 
discover that his girl friend had gone out with someone else while he was 
gone. He went up to the door of the other man’s house with a gun and states 
in a matter of fact way that he would have killed his rival had the latter opened 
the door.” Diagnosis: schizophrenia, chronic undifferentiated type. “Potentially 
he is very dangerous.” Recommendation of the judge and the prosecutor, two 
years; in the light of the unfavorable psychiatric report, sentence by the Board, 
six years. 


IV 


Tue SENTENCING PRoceEDURE 


A description of the procedure followed during most of the year and a half 
en the writer was chairman of the Washington State Board of Prison Terms and 
Paroles (March 1955 to September 1956) will suggest how an administrative board 
functions. The present Board follows a similar practice. 

In preparation for the interview, there was first a careful study of each sentence 
and parole-violator case. The record, as indicated earlier, included statements by 


prosecuting attorney and sometimes the defense lawyer, an occasional statement 
a law-enforcement officer, recommendations by the prosecutor and the judge, 


letters from relatives and friends, and the admission summary prepared by the 
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reception and guidance unit of the institution. For every two cases, each member 
was provided with one legal-length sheet containing the following elementary data, 
filled in by a secretary: name; number; crime; county; sentence date (the day the 
judge signed the maximum-sentence paper); arrest date; co-defendant, if any; deadly 
weapon, if any; age; marital status; maximum term; and maximum expiration date; 
if a parole violator, minimum term and dates of release and return; names of the 
judge and the prosecutor; and prior record, if any. The secretary also assigned 
cases to board members in rotation. Below the items listed for each offender, four 
or five inches of space were left for pertinent notes which the member might wish 
to have readily at hand during the interview. 

It has been felt in Washington State that if the Board has the facts of a case clearly 
in mind and the most pertinent items noted in writing, it is better able to study the 
prisoner's attitudes during the interview. The California Adult Authority, in con- 
trast, does not study cases in advance. The members usually work in panels of two, 
one man studying the next case while his partner quizzes the inmate before them. 
They have the assistance of a concise two-page summary of the salient facts prepared 
by the professional staff. With almost 17,000 prisoners in 1957, as compared with 
less than 2,500 in Washington State, they have more cases to handle. They argue 
that the information on a man is fresher when read just prior to seeing him. 

Each month in Washington State, hearings are held at the penitentiary and 
reformatory for an average total of about seventy sentence cases and twenty parole 
violators. A special room is set aside at each institution for use by the Board. The 
room contains a long table behind which the three board-members sit. A repre- 
sentative of the institution, usually the associate superintendent in charge of treat- 
ment, is at one end of the table. Occasionally, a visitor, who takes no part in the 
interviews, is at the opposite end. The Board has found it very helpful to have a 
judge, prosecutor, police chief, or sheriff sit in on the hearings. Nothing seemed to 
develop better cooperation than to let them see how the Board operated. 

There was a time when a telephone was located in each boardroom, and hearings 
could be interrupted or confused by the ring of the bell or extraneous conversation. 
These phones were taken out, accordingly, as no such interruptions were wanted. No 
one was permitted to enter the boardroom during a hearing—only between hearings. 
The inmate was not being tried. The judge had done that, and the man had either 
pleaded guilty or been found guilty. The Board’s purpose was simply to determine 
the length of time he would spend in prison. It wanted to concentrate on his story 
and give him every opportunity to speak freely. 

With a buzz from the chairman, an inmate would come in and sit down. The 
institution representative introduced him to each board-member as Mr. 
Although not common practice in prison, it was felt that the designation “Mister” 
gave him more recognition as a person. The name of each member appeared also 
on a plaque, clearly visible to the inmate, immediately in front of the member. 
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This helped the inmate to orient himself with reference to the different personalities 
on the Board. 

The member to whom the case had been assigned usually commenced by trying 
to put the prisoner at ease. He might comment on some athletic facility the inmate 
had exhibited, make some pleasant remark about the man’s home town, or just 
inquire about his age. The man was usually nervous. If it was summer, he had 
great wet patches under the arms from perspiration. A human approach made him 
feel that the members were, after all, not such ogres as he may have thought and 
that he could relax and talk freely. 

There are weaknesses that a board of this type has to watch. All members must 
know the salient facts of the case. No member should be permitted to dominate the 
proceeding. It is easy to preach or moralize, but this should be kept at a minimum. 
A certain amount of levity is desirable to relieve the tension of such sessions, but 
it should never be at the expense of the inmate. Jokes about inmates must be 
reserved for times when they are not present. If there is a coffee break, time out 
should be taken for it. Munching cookies and sipping coffee while trying to talk to 
a prisoner is inappropriate. In brief, the session should be conducted in quiet 
dignity with ample opportunity for statements or questions by the man being sen- 
tenced. Since the average inmate’s educational achievement is less than eighth 
grade, explanations should be in simple words. 

Another aspect of board hearings to remember is that prisoners have time. 
Many of them use this time thinking about the personalities of the Board and 
figuring out what “line” would be most effective. The more intelligent may try their 
best to “con” the Board. For a preacher member, they have gotten religion, are 
attending Bible class, or perhaps plan to go into religious work when they are 
paroled. For a lawyer, they purposely play up legal points to draw him out. For 
a sociologist, it is surprising how many correspondence courses they have taken in 
that field and how often they are planning to attend college. One should not be 
too critical, however. It is better to be “conned” occasionally than to discourage a 
man with an honest story. 

The member to whom the case had been assigned asked questions about the 
past record, the present crime, and about the future. All members were quick to 
note the man’s attitude toward his crime. Did he accept responsibility for what 
he has done or project the blame onto others. Did he attempt to conceal or 
minimize the importance of his offenses? What were his feelings about the plan 
which the reception and guidance staff have worked out with him? Was he going 
to make constructive use of his time in the institution? For such a hearing, ten or 
twelve minutes were usually enough, but sometimes it took more than sixty. 

Of the two robbers described above, Ray had a good attitude, Don a poor one. 
Paul, the situational burglar, took an honest look at his crime, whereas to Bob, the 
habitual burglar, “it was just one of those things.” Henry’s attitude and institutional 
achievements were outstanding, but Frank might be dangerous even in prison. 





SENTENCING BY ADMINISTRATIVE BoaRD 491 


The case which follows introduces a different type of offender: Although the im- 
mediate reason for Ralph’s coming before the Board was for parole-violation, he 
presented the characteristics of the “con” forger—i.e., an individual who writes bad 
checks using considerable skill, or commits frauds, with a prior record for the same 
kind of behavior. During his interview, Ralph did not admit dishonesty of any 
kind. 


Ralph had been gambling heavily since he was overseas in 1947. In that 
year, he had collected a receivable account from an auto dealer and had failed to 
turn in the money to the finance adjusting company. In 1951, he had been 
sentenced to the reformatory for grand larceny. He had cashed a $92.35 check 
in a supermarket with no funds to cover it. He had signed names on the 
check without permission. He also had admitted at that time issuing $783.65 
worth of additional bad checks. In January 1955, in justice court, Ralph had 
been found guilty of unlawful issuance of bank checks. His mother had made 
restitution for these checks, there had been promises, and he had been placed 
back on parole. As a matter of fact, his mother had spent between $6,000 and 
$7,000 helping him, but was “about fed up,” and his wife was soon to get a 
divorce. Ralph had made unauthorized withdrawals from the company for 
which he worked of more than $4,000. He had given himself a raise from 
$450 to $500 without authority. He claimed the extra money was due him as an 
accrued bonus. It had been used to entertain customers and to gamble on the 
horses. Ralph had received a rating of 148 on the Army General Classification 
Test, which was the highest in the experience of the vocational psychologist. 
He needed a long process of self-revaluation. It was the feeling of the Board 
that he was a “con” forger, and we gave him a continuance of five years. This 
is handled as if it were a flexible minimum sentence. 


After the prisoner had left the room, the chairman asked for individual judgments 
as to minimum sentence. The member to whom the case had been assigned usually 
made the first suggestion. The others either concurred or made different proposals. 
In the beginning of a board experience, there is likely to be divergence. When mem- 
bers have been working together for a period of time, however, their opinions tend 
to become similar. Discussion followed a difference in judgments, and there was 
often a compromise. The final decision was recorded, and a copy left with the in- 
stitution. The inmate was informed of his sentence within a few days. All of the 
decisions were released to the press about two weeks later. 

At the end of the period under observation, the chairman, a sociology professor, 
had served five’and a half years; the oldest member, a journalist, seven years; the 
youngest member, an ex-police chief, one and a half years. The journalist seemed 
to have the sharpest insight into the reaction of the larger society to the crime under 
consideration; the law-enforcement man was the least likely to be taken in by a 
smooth but fictitious convict story and was more likely to think in terms of de- 
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terrence; the sociologist was most concerned with backgrounds, attitudes, and future 
prospects. An advantage of varied backgrounds such as these is that they tend to 
balance each other. The net result will probably show less variability than sentences 
set by individual judges. 

Prior to June 1955, except for minors, minimum sentences set by the Board were 
inflexible, and all that an inmate could earn by good behavior was one-third off. 
Since then, however, sentences for most cases have been flexible. As stated above, 
except in cases involving mandatory life imprisonment, habitual criminals, those 
who used a deadly weapon, and certain embezzlements, the Board may reconsider 
the minimum sentence after the man has served one year. As a matter of policy, the 
Board interviewed each inmate at the end of one-third of his sentence, or five years, 
whichever was shorter. For these interviews, resident parole officers at the institu- 
tions had prepared progress reports. These were carefully studied. Only when there 
had been, from the beginning, a better-than-average work and conduct record or 
when a clear-cut change for the better in attitude and behavior had occurred, would 
a minimum sentence be reduced. On the other hand, a very poor work and 
conduct record or a change of attitude for the worse would cause a minimum sen- 
tence to be increased. 

George, whose case follows, was a first offender with a conscience. He maintained 
an outstanding record at the reformatory. 


Early in 1954, at the age of twenty-four, George had participated with a 
police officer in a burglary in which his share of the loot came to $6,000. When 


he had been caught, he had made restitution to the full extent of his resources at 
that time, which was $4,500. The burglarized company had released him from 
further obligation, but at the time of his interview with the Board, on his own 
initiative, George acknowledged a moral obligation to repay the remaining $1,500 
balance. He had had an outstanding record in the Navy. In fact, his unit had 
been cited by the Secretary of the Navy for unusual heroism under fire. At the re- 
formatory he was described as an outstanding worker in the hospital. His 
attitude and adjustment in the institution were rated as “way above average.” 
If paroled, using the so-called “G.I. Bill,” George planned a three-year college 
course in medical technology. The Board decided to reduce his sentence of two 
years by five months and ten days and set a parole date. (Three years later, he 
had succeeded on parole, but had not repaid the $1,500.) 


Carl, in contrast, although also a burglar, was serving his second “continua- 
tion” as a parole violator. He had escaped from the reformatory several months 
before his interview, had been picked up twelve miles away, and had been re- 
turned the same day. Later, he had been tried in court for the escape and, in- 
credibly, the jury had found him not guilty. Because of this finding, the Board 
could not extend his sentence as punishment for the escape. The progress report 
by the institution parole officer, however, left much to be desired in Carl's 
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behavior. Among other things, it revealed that Carl had been hospitalized fifty- 
seven days for a hunger strike. Later, he had asked the psychiatrist to “come 
down and see him” and complained, as was his custom, about his stomach. The 
psychiatrist reported that “he is an almost impossible prospect for therapy. Not 
only is hypochondria itself a very difficult thing to treat, but in this case it overlays 
a seriously disordered character. Carl does not hesitate to use his complaints, 
I believe quite consciously, for whatever ‘good’ he can get out of them.” He 
had been assigned to ten different work crews, in nearly all of which he had been 
reported “average.” There had been two rule violations besides the escape, one of 
them for “receiving stolen property.” Carl admitted that he had not earned his 
good time. The Board added two months to his minimum sentence. (Less than 
ten months after his release, Carl again violated parole. Six months later, he 


was committed to a mental institution.) 


Sentencing by an administrative board can have the following disadvantages as 
compared with top-quality judicial sentencing: 

1. The salaries may be so low’* or the governor’s policy in making appointments 
so political’® that the members will not possess personal qualifications equivalent to 
those of high judicial officers, educational backgrounds broad enough to provide 
knowledge of those fields most closely related to correction—e.g., psychiatry, psychol- 
ogy, social work, sociology, education, law—or experience in probation, parole, law 


enforcement, or correctional administration.’® 

2. Under such circumstances, members may lack the judgment necessary to make 
wise decisions or the character to resist pressures from prosecutors or influential 
politicians who demand favorable action with respect to their clients. 

Where salaries are comparable to those of judges and where standards influencing 
appointments are high, however, sentencing by an administrative board has the 


following advantages: 
1. Decision about the sentence can be delayed until a significant body of knowl- 


edge concerning the offender has been collected and organized. If this is done by 
the professional staff of a reception center, it can include what a trained probation 
officer might incorporate in a presentence report plus the result of weeks of observa- 
tion, interviewing, and testing in the admission unit. Having more facts, the Board 


is able to make more intelligent judgments. 


14 Each of the seven members of the California Adult Authority receives an annual salary of $15,000. 
The annual salaries of parole board members in Washington are $8,500; but those of superior court 
judges in the same state are $15,000. 

18 NPPA, STANDARD PROBATION AND ParoLe Act 4 (1955), recommends the following merit system 
of selection: “Within ninety days after this act becomes effective, the members of the board shall be 
appointed from a list of nine persons whose names shall be submitted to the governor by a panel of five 
persons constituted as follows: the chief justice of the state supreme court, the president of the state con- 
ference of social work, the president of the state probation and parole officers association, the president 
of the state bar association, and the president of the state prison association.” Three names would be 
submitted by the same panel for any vacancy. 

1®©See NATIONAL CONFERENCE ON PAROLE, PAROLE IN PRINCIPLE AND Practice: A MANUAL AND 


Report 76-77 (1957). 
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2. One of the weaknesses of sentencing by judges is the wide variability in sen- 
tences for offenders who have committed similar crimes, have similar prior records, 
and have similar personal characteristics. When the judgments of three members are 
pooled, the ultimate decisions are likely to be more uniform in comparable cases than 
would be the decisions of one judge at different times or the decisions of many 
judges operating independently. 

3. With more adequate facts, attention can be given not merely to the crime and 
the criminal record, but also to problems peculiar to the individual offender. 

4. When laws are sufficiently flexible, sentences can later be reconsidered in the 
light of progress and readjusted appropriately. 





SENTENCING STRUCTURE: ITS EFFECT UPON 
SYSTEMS FOR THE ADMINISTRATION OF 
CRIMINAL JUSTICE 


Luioyp E. Oxu.in* 
Frank J. RemincTont 


I 
THe EVALUATION OF ALTERNATIVE SENTENCING STRUCTURES 

The formulation of a sound sentencing structure requires the resolution of a 
number of basic issues.1 Where ought responsibility for the sentencing decision be 
vested? What alternative types of disposition ought to be made available to the 
agency given responsibility? What limitations should be placed upon the severity 
of the sentence, particularly the length of incarceration? And finally, what criteria 
ought to guide or control the sentencing decision ?* 

These issues are not easily resolved. Adequate resolution requires agreement 
as to the principal objectives of a sound sentencing plan and a method of insuring 
that administration will be oriented toward the achievement of those objectives. 
Typical analyses of proposals for change in sentencing structure have been pre- 
occupied with objectives and have consistently failed to produce a basis for pre- 


dicting the impact of the sentencing proposal upon the day-to-day administration of 
criminal justice. As a consequence, administrative distortions occur which are un- 


anticipated and, therefore, not controlled. 


* A.B. 1940, Brown University; M.A. 1942, Indiana University; Ph.D. 1954, University of Chicago. 
Professor of Sociology, New York School of Social Work, Columbia University. Sociologist, Illinois 
Parole and Pardon Board, 1947-53; special research study for Human Resources Research Office in Korea 
on problems of prisoner-of-war camps, 1953; Director, Center for Education and Research in Corrections, 
University of Chicago, 1953-56; Consultant, Office of the Sheriff, Cook County, IIl., 1955; Consultant, 
Survey of the Administration of Criminal Justice in the United States, American Bar Foundation, 1955-56. 
Author, SELECTION FOR PAROLE (1951), SOCIOLOGY AND THE FIELD oF Corrections (1956). Contributor 
to sociological and legal publications. 

+ B.S. 1947, LL.B. 1949, University of Wisconsin. Professor of Law, University of Wisconsin; Special 
Consultant and Member, American Law Institute Model Penal Code; Director of Field Research, Survey 
of the Administration of Criminal Justice in the United States, American Bar Foundation; Member, 
Technical Staff and Advisory Committee, Wisconsin Criminal Code. Contributor to legal publications. 

* Two distinguished organizations, the American Law Institute and the National Probation and Parole 
Association, are now in the process of formulating sentencing proposals, but considerable disagreement 
exists between them. Compare the American Law Institute’s Move, Pena Cope §§ 6.06, 6.07 (Tent. 
Draft. No. 2, 1954), with Rubin, Long Prison Terms and the Form of Sentence, 2 N.P.P.A.J. 337 
(1956), and Rector, Sentencing and Correction, id. at 352. For a more extensive exposition and analysis 
of these polar positions, see Tappan, Sentencing under the Model Penal Code, infra p. 528, and Turnbladh, 
A Critique of the Model Penal Code Sentencing Proposals, infra p. 544. 

* There is some disagreement as to whether the legislature should seek to control sentencing and 
other correctional decisions. Mopet Penat Cope §§ 7.01-04 (Tent. Draft No. 2, 1954) views mandatory 
legislative criteria as essential with respect to probation, fine, and imprisonment. Others protest, however, 
that such criteria ought only to be advisory in light of our present imperfect knowledge in this area. 
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All agencies engaged in the administration of criminal justice must direct their 
efforts toward the common objective of processing criminal offenders. This, of 
necessity, requires a degree of integration among their policies and practices. This 
practical operating equilibrium will inevitably be affected by a major change in the 
system. For example, a major change in the allocation of responsibility and dis- 
cretion for sentencing will affect all agencies. The offender who anticipates a high 
mandatory sentence will resist arrest and conviction as certainly as he will endeavor 
to avoid the imposition of sentence following conviction. The natural tendency, 
under these circumstances, therefore, is for the agencies of criminal justice admin- 
istration to engage in various kinds of accommodative responses to a changed sen- 
tencing structure, so that they may continue to perform their customary tasks—of 
arrest and conviction, for example—with the usual expenditure of time, effort, and 
money. This may result in a failure to achieve the objectives of the sentencing 
structure, since those objectives may be regarded as less important than the main- 
tenance of the current administrative equilibrium. 

In proposing and evaluating reforms in sentence structure, it is, therefore, neces- 
sary to have sufficient knowledge of the administrative needs of a criminal justice 
system to be able to anticipate the kind of pressures that will be exerted upon the 
sentencing structure to serve those needs. Only then can methods be devised to meet 
these pressures in other ways—for example, by increasing personnel, budget, or 
training—and thus prevent distortion of its objectives. Typically, however, this 
knowledge is not demanded for two reasons: there is inadequate account taken 
of the actual functions of sentencing in the administration of criminal justice; and 
there is inadequate awareness of the fact that the administration of criminal justice 
is a single, total process and that, therefore, changing one important aspect may 
require substantial reorientation of the entire system. 

The emphasis here will be upon the relation between the sentencing decision and 
the criminal justice system. Some efforts will first be made, however, to define the 
functions of sentencing. 

II 
Tue Functions oF SENTENCING 

Sentencing proposals are usually evaluated in terms of their anticipated effect 

upon individual offenders and upon the community as a whole. 


A. Effect Upon the Offender 


All would agree that it is important to know what effect a sentencing structure 
will have upon the likely rehabilitation of individual offenders.’ Such disagreement 


2 See Morris and Turner, The Lawyer and Criminological Research, 44 Va. L. Rev. 163 (1958), 
where one of the critical needs of criminological research is said to be to decide “which of the available 
methods of treatment work best with this type of offender. There are diverse purposes pursued in 
criminal sanctions, purposes relevant to the offender, to others inclined toward a similar crime, and: to the 
community at large; but . . . a treatment method shall be tested by its efficacy in keeping the offender 
from committing a crime in the future. There is more to the problem than this, but this is clearly 
one worthy and important purpose which is frequently decisive in the choice between possible sentences.” 
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as does exist relates rather to the extent to which a given sentencing structure does, 
in fact, contribute to rehabilitation and the extent to which the objective of rehabilita- 
tion outweighs other objectives of the penal system. 


B. Effect Upon the Community 

It is clear also that account must be taken of the effect which a sentencing struc- 
ture will have upon the community. Here, again, there are differences in emphasis, 
complicated in this instance by a difficulty of definition. When one speaks of the 
effects of sentence upon the individual offender, it is clear to whom reference is being 
made. The difficulty is that the present state of knowledge in the behavioral sciences 
does not permit precise measurement or prediction of these effects. It is not so 
obvious, however, what is meant when one speaks of the effect of sentencing upon 
the community. Typically, a generalized concept of the community is used to 
express the need for deterrence and incapacitation and to describe the pressure for 
retribution. Perhaps resort to such a concept is inevitable, since it is seldom very 
clear precisely who needs to be deterred, who are potential victims, or who is exert- 
ing the pressure for retribution. But however appropriate the use of a generalized 
concept of the community may be in attempting to measure the need for deterrence 
and community reassurance, it is, in itself, inadequate as a basis for evaluating sen- 
tencing proposals, for it does not take into account the other functions of sentencing 
and, thus, does not afford a satisfactory standard for determining how sentencing will 
actually work in a going system for the administration of criminal justice. 

There are, in fact, at least five important ways in which sentencing affects the 
community, some of which are too seldom made explicit. 


1. Deterrence of potential offenders 

This is a customarily-emphasized function of sentencing. Such disagreement as 
exists is one only of degree. Some regard the need for deterrence as being great 
enough to warrant a sentencing structure which provides for the imposition of mini- 
mum periods of incarceration. Others deny the necessity for minimum penalties, 
asserting that the need for general deterrence is adequately served by prompt 
detection and arrest. 


2. Protection of potential victims of crime by incapacitating dangerous offenders 

This is also a customarily-emphasized function of sentencing. It is, of course, 
clear that the release of a dangerous individual creates a threat of injury to members 
of the community. The difficulty, however, lies in assessing the need for prolonged 
incarceration and in balancing that need against the destructive experience inevitably 
inflicted upon a person who is incarcerated for a substantial period of time. 


3. Maintenance of respect for legal norms and for the system of administering justice 


This function of sentencing is less often stressed. Quite apart from the pressure 
for retribution in certain cases, however, there is the general need to maintain respect 
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for the law and for the system by which it is administered.* Indeed, in certain cases, 
there may be no clearly-defined necessity for deterrence or community reassurance, 
and yet, there may be a felt need to reassert the validity of the particular legal norm 
as a proper goal for the community; and this may, in fact, constitute a considerable 
influence upon sentencing. 
4. Making reparation to the injured victim of crime 

Despite the fact that reparation is almost uniformly thought to be an appropriate 
consideration in individual cases, it is commonly thought to be quite inappropriate as 
a general criterion in sentencing.” To say, then, that reparation is an important 
function of sentencing does not mean that it is an essential or even a desirable 
objective of a penal system. That is another question. The fact is, however, 
that it does exist as an important objective in most systems for the administration 
of criminal justice today. The assumption that it does not or should not exist does 
not lessen its impact upon day-to-day sentencing decisions.° 

Pressure to compensate the victim of crime has primary significance in terms of 
the choice between probation and incarceration, since reparation is typically accom- 
plished by requiring payment to be made as a condition of probation.’ This is not, 
therefore, often a critical factor in determining the length of incarceration, although 
a long, judicially-imposed prison term may be explicable as an effort to enforce a 
policy of reparation by letting it be known that refusal to make appropriate com- 
pensation will have serious consequences. It seems obvious that the matter of 
reparation will have a greater influence on sentencing where discretion is in the 
trial judge than where discretion is shifted to a treatment tribunal or the parole 
board, since the administrative agencies, because of their relative isolation from 
the victims of crime, are less likely to regard it as a valid objective of the penal 


system. 


5. Accomplishment of other “social engineering” objectives of the penal law 


It is often assumed that the sole objectives of the penal law are to prevent or con- 
trol seriously-deviated and dangerous conduct; and perhaps this should be so. In fact, 
however, there are other objectives which must be taken into account if the 
sentencing process is to be fully understood. It is a fair generalization that resort 


“See Mead, The Psychology of Punitive Justice, 23 Am. J. SocioLocy 577 (1918). 

5 E.g., reparation is not mentioned in Mopet Penat Cope § 1.02(1) (Tent. Draft No. 2, 1954), which 
sets forth the general purposes of the provision governing the sentencing and treatment of offenders; it is 
listed, however, as an appropriate condition of probation. Id. § 301.1(h). 

*A similar problem exists in probation supervision, where collection of reparation and support are 
important objectives of day-to-day administration, but are generally rejected as appropriate general objectives 
for probation systems. The consequence is that reparation and support continue to be emphasized, but 
administrators generally feel that apologies should be made for this practice. See, ¢.g., Cohen, Twilight 
Zones in Probation, 37 Crim, L. & CriminoLocy. 288 (1947). 

* There are other ways of meeting the problem—e.g., by incarcerating offenders at night and releasing 
them to work during the day. Statutes authorizing this kind of program are becoming increasingly 
common. See, ¢.g., Wis. Stat. § 56.08 (1955); Yoder, Wisconsin Throws Them Out of Jail, Saturday 


Evening Post, Feb. 4, 1956, p. 25. 
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will be had to the penal law only when other less harsh methods are incapable of 
achieving desired results. One example will suffice. There is a great current need 
for a method of enforcing the obligation of a man to support his wife and children. 
For many reasons, the processes of the civil law are often inappropriate to this end. 
Support of family has, therefore, become one of the primary functions of the current 
administration of criminal justice, which takes this factor into account in sentencing 
decisions. Like reparation to the victim of crime, family support has become one 
of the primary inducements for the use of probation. The threat and occasional im- 
position of substantial periods of incarceration provides an inducement to comply 
with the condition of probation which requires the payment of support. 


Ill 

ADMINISTRATIVE CHARACTERISTICS WHICH Bear IMPoRTANTLY Upon SENTENCING 

A more serious deficiency in analyzing sentencing solely in terms of its effect 
upon rehabilitation, general deterrence, and community reassurance is that it assumes 
that agencies of criminal justice administration view sentencing in relation to these 
factors and will, therefore, use them as appropriate criteria. In fact, however, this 
is true to only a limited extent. Other objectives, such as a relatively expedient, 
economical system of adjudication may be viewed as paramount.* In consequence, 
certain types of sentencing structures may be distorted beyond recognition to serve 
administrative convenience. This possibility must be considered in evaluating the 
merits of alternative sentencing proposals. 

Certain basic characteristics of criminal justice systems and of offenders have 
an important bearing upon the way sentencing structures are implemented. 


A. Minimum Requirements of Criminal Justice Systems 


Although there are infinite variations among systems for the administration of 
criminal justice, there is sufficient basic similarity to make possible some meaningful 
generalization. First, all systems must convict or acquit most serious offenders. 
Secondly, all systems must treat offenders in a generally-accepted way in relation to 
rehabilitation, deterrence, and community reassurance. Finally, all systems must 
accomplish these objectives within relatively narrow time, personnel, and budgetary 


limitations. 


B. Tactics of the Offender 


Most persons charged with crime are convicted and know they will be. The large 
majority, therefore, views the central issue in the administration of criminal justice 


® The best available analysis of how sentencing actually works in a given system for the administration 
of criminal justice is Newman, Pleading Guilty for Considerations: A Study of Bargain Justice, 46 J. 
Crim. L., C. & P. S. 780 (1956). Mr. Newman describes a system as it actually functions and also as 
it is viewed by lawyers, judges, and offenders who are processed thereby. The article is based upon 
Donatp J. Newman, A Stupy oF INFoRMAL Processes IN FeLony Convictions (unpublished thesis in 
University of Wisconsin Library 1954). 
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to be the type and length of sentence, rather than conviction or acquittal. Their 
primary effort is to cause their sentences to be as low as possible. The only 
generally available method they have for attaining this end is to make conviction 
difficult by pleading not guilty, demanding counsel, and perhaps a jury trial when 
a high sentence is anticipated, and to make conviction easy by pleading guilty when 
to do so will result in a lower sentence.?° 


C. Relation Between Sentencing and the Administrative Needs of the System 

When a system is threatened by offenders’ demanding full, formal adjudication 
of their cases, it faces the alternatives of either not adjudicating many serious offenders 
or requiring greatly increased staff and other facilities. The former is not possible; 
the latter probably unrealistic. Particularly is this so when there is a known way 
of conforming to currently-acceptable objectives, with a relatively modest expendi- 
ture of time and money. This can be done by operating the system in a way that 
will encourage a large number of pleas of guilty. Generally, this requires a willing- 
ness on the part of the agencies of criminal justice administration to make real or 
apparent sentencing concessions." This being so, it is obvious that these agencies 
may evaluate sentencing structures not primarily in terms of their suitability with: 
regard to the objectives of rehabilitation, deterrence, and community reassurance, 
but rather in terms of whether they facilitate the principal task of maintaining a 
relatively expedient, economical system. There is sufficient variation among the way 
the police, the prosecutor, and the trial court view their primary function to warrant 


a brief description of each. 


1. Function of the police and its relation to sentencing” 

The average police officer is under terrific administrative pressure to clear known 
offenses by arrest and conviction. This pressure can be met short of influencing the 
sentence which may be imposed upon offenders following conviction, for police 
efficiency is measured largely in terms of offenses cleared by arrest and percentage of 
convictions. Accordingly, arrest and conviction have long since come to be con- 
sidered the primary police objectives in handling offenders, and no systematic effort 
has been made to correlate successful police work with the type and length of 
sentence imposed, or even to keep information concerning sentences. The police- 


® The question of the attitude of offenders toward sentencing and particularly “bargain justice” is most 
helpfully analyzed in Newman, supra note 8, at 783, where the typical attitude is described: “The 
outcome of the conviction process from the point of view of the offender is satisfactory or unsatisfactory 
depending upon the actual sentence he receives compared to his expectation of punishment at the time 
he is arrested.” 

*° For an excellent presentation of many aspects of this problem, see ibid. 

™ See Newman, op. cit. supra note 8, at 220, where he concludes: “While informal bargaining 
processes may or may not be ethical, depending upon the reference point used, they are widely accepted 
as expedient by both lawyers and court, and their very expediency probably accounts for their develop- 
ment.” 

*® This section is based largely upon the perceptive comments of Herman Goldstein, who is associated 
with the Governmental Research Institute, in Hartford, Conn. 
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man, therefore, is not likely to think of a sentence in relation to its appropriateness 
for the particular offender or to think explicitly about the effect of sentencing upon 
general deterrence or community reassurance. 

Reinforcing this attitude is the fact, too, that in the large department, the number 
of offenders processed is so great that an individual police officer does not develop a 
continuing interest in specific offenders, The single exception is the highly-specialized 
unit which deals with specific kinds of offenses, such as those associated with 
narcotics, which are very serious in nature, where the investigation task is difficult, 
and where offenders are likely to be recidivists. Here, there may, indeed, be a 
specific police objective of lengthy incarceration, since the specialized unit may con- 
sider premature release of the offender back into the community as making more 
difficult their job. 

Police may sometimes criticize lenient sentences given minor offenders. Often, 
however, this results not so much from dissatisfaction with the sentence imposed 
as from a desire to have the judge share some of the responsibility for a program 
of minimal enforcement, of routinely charging lesser offenses which can be sum- 
marily adjudicated, or of arresting but not prosecuting certain classes of offenders. 
It is a fair generalization rather to say that the police evaluate sentencing structures 
and practices primarily in relation to whether they facilitate or impede their prin- 
cipal crime-prevention task of arrest and conviction of offenders. More particularly, 
the basis of evaluation is whether sentencing serves as an inducement for offenders 
to admit the offense and plead guilty to the charge. 


This emphasis is readily understandable. Most departments do not have man- 
power or facilities fully to investigate and present each case, and they would be 
severely handicapped if all or most cases were adjudicated by formal trial requiring 
the attendance of all police who participated in the preparation of the case. They 
operate on the hope and expectation that ey a small minority of cases will require 


full adjudication. : 


2. Function of the prosecutor and its relation to sentencing 

Although the prosecutor is more likely to assess the adequacy of a sentence in 
relation to the particular offender, it is, nonetheless, true that most urban prosecutors’ 
offices assume that only a small minority of cases will have to be tried. If all cases 
had to be formally adjudicated, the size of the prosecutor’s staff would have to be 
greatly increased.’* There is, consequently, strong pressure to operate the system 
in such a way as to induce most offenders to plead guilty, thus obviating the need for 
full preparation and presentation of most cases. 

To induce pleas of guilty typically requires real or apparent sentencing con- 
cessions. If the judge has discretion and offenders believe that he is willing to give 
lighter sentences to those who plead guilty, there may be such pleas to “on-the-nose- 


18 See Note, Prosecutor’s Discretion, 103 U. Pa. L. Rev. 1057, 1070 (1955); Comment, The Influence 
of the Defendant's Plea on |udicial Determination of Sentence, 66 Yaz L. J. 204, 205 (1956). 
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charges” filed by the prosecutor.’* If, however, the judge does not have discretion— 
as is the case where there is a fixed maximum term, for example—pressure may be 
exerted upon the prosecutor to make concessions by accepting a plea of guilty to a 
reduced charge carrying a lesser penalty.’® 

Since this practice, to some extent, relieves court congestion, the prosecutor may 
be expected to have the sympathetic understanding and support of the trial judge, 
who is not likely to be dissatisfied so long as he considers the sentence for the lesser 
offense to be adequate punishment for the conduct involved. In this assessment, 
he is likely to rely upon his understanding of the prevailing parole practice relating 
to time of release. For example, suppose the mandatory maximum term for armed 
robbery is ten years, the mandatory maximum term for unarmed robbery is five 
years, and armed robbers are usually paroled after having served four years. The 
trial judge in this situation will probably be quite satisfied with the reduction 
practice, since the offender will get out in four years whether convicted of armed 
or unarmed robbery, and he can be convicted of unarmed robbery without the time 
and expense of a trial. This assumes, of course, that the parole board will treat the 
case on its facts rather than according to the offense of which the person was con- 
victed, although there is reason to believe that this may not necessarily be so. 


3. Function of the trial court and its relation to sentencing 


It is obvious that a trial court must consider adjudication its central responsibility. 
It is not so obvious, however, that it ought to consider sentencing less important. But 
if sentencing can be handled in such a way as to facilitate adjudication, this would 
be undesirable only if the concessions necessary to induce a high percentage of pleas 
of guilty were to result in a sentencing practice which did not meet the objectives 
of rehabilitation, deterrence, and community reassurance, as those objectives are 
conceived by the particular system. It is important for a trial judge to avoid court 
congestion, particularly of the criminal docket, for congestion may require long- 
term incarceration of some persons awaiting trial, an evil to be avoided even at the 
risk of other social hazards.’® 

The inducements offered by the trial court to plead guilty may vary. In some 
systems, an offender may be told the sentence he will receive if he pleads guilty, 
thus allowing him to decide in full possession of all of the facts. It seems likely 
that this can induce pleas of guilty, however, only if it is assumed that the conse- 
quence of a plea of not guilty will be a heavier sentence. A less obvious way is 


14This may explain the current practice in Philadelphia, where there is no reduction of charges in 
return for a plea of guilty. See Note, supra note 13, at 1070. 

18 See Comment, supra note 13, which observes that there may be concessions from both the prosecutor 
and the trial judge. . 

© Since the problem of calendar congestion is more serious in urban than in rural areas, the pressure 
to make concessions in the former is greater. This may account, in part, for the widely-recognized fact 
that sentences imposed by rural judges typically are more severe than those imposed by urban judges. 








SENTENCING STRUCTURE AND ADMINISTRATION 503 


the maintenance of a system where the common assumption of offenders is that a 
plea of guilty will result in sentencing concessions. And in this connection, many, 
if not most, judges make explicit their view that it is appropriate to reduce a sentence 
in return for a plea of guilty, because of the resultant contribution to the efficient 


and economical administration of the law.!" 


IV 


ANALYsIs OF ILLUSTRATIVE SENTENCING STRUCTURES IN TERMS OF THEIR 
Errect Upon CrimMina Justice ADMINISTRATION 
There is, of course, a wide range of alternatives concerning the allocation and 
sharing of responsibility for determining the length of incarceration. There is also 
great variation in systems for the administration of criminal justice. To illustrate the 
relationship between sentencing structure and the total administrative system, how- 


ever, brief reference is made of two common sentencing variations. 


A. Legislatively-Fixed Maximum Term v. Judicially-Fixed Maximum Term 

Substantial disagreement exists as to whether a legislatively or a judicially-fixed 
maximum term is preferable. The current proposal of the American Law Institute 
provides for a legislatively-fixed maximum term which can be increased by the 
judge where the offender is a repeater, a professional, or seriously deviated. The cur- 
rent position of the National Probation and Parole Association opposes legislatively- 
fixed maximum terms and favors, instead, judicial discretion in the matter.’® 

The legislatively-fixed maximum term is said to have several important advan- 
tages. First, it affords the only means of achieving uniformity in sentencing. Second- 
ly, it places responsibility for determining the time of the offender’s release from 
incarceration in the parole board, where it should be. The trial judge is not well- 
equipped to make this decision, since it may require knowledge not then available, 
such as the nature of the offender’s adjustment in the institution. Further, the 
parole board is a proper agency to balance the rehabilitative objective of early release 
under supervision and the community-security objective of prolonged incarceration 
of those who continue to pose a serious danger. 

The judicially-fixed maximum term is urged, on the other hand, in the belief 
that sentences are now too high, that prolonged incarceration is inconsistent with 


17 See the tabulation of questionnaires sent to federal judges by the Yale Law Journal in Comment, 
supra note 13, esp. at 219, n. 75, where it is said that thirty-four of the judges contacted concur in this 
statement: “I make them a concession for pleading guilty for two reasons: (1) It saves the Government a 
great deal of time and money; (2) I believe it is in the best interests of society that criminal calendars 
be caught up as closely as possible, and by eliminating a great many trials the other defendants will obtain 
a more speedy trial.” The editors conclude that the practice is undesirable, since it is not uniformly 
followed by judges and, therefore, results in a lack of unformity of sentences. The comment does not 
attempt to differentiate the replies of judges from busy (urban) districts from those of judges from districts 
with lighter calendars. It would be expected that considerations of court congestion would be stressed 
most by judges from the former districts. 

*® See note 1 supra. 
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rehabilitation, and that it is, therefore, desirable to give the trial judge power to fix 
the maximum term, since this will generally result in lower sentences.’® 

Intelligent evaluation of these alternatives requires, among other things, an effort 
at systematic prediction of the likely impact of each upon existing administrative 
systems. This is particularly true of legislatively-fixed maximum terms, since the 
likely accommodative responses of agencies of criminal justice administration to this 
kind of feature may be such that the underlying policy objective will be frustrated 
in the process of implementation. 

It was earlier pointed out that most offenders are primarily concerned with the 
matter of sentence—acquittal not being for most a realistic possibility—and, accord- 
ingly, they tend to bargain for sentencing concessions, threatening to insist upon 
formal adjudication if these are not made. Since most urban systems cannot afford 
fully to adjudicate all cases, this threat is usually effective, and concessions of two 
general kinds are made: where the judge has discretion, lighter sentences are given 
to those who plead guilty; where the judge does not have discretion, reduced charges 
are offered by the prosecutor to those who plead guilty. 

Where the judge is given discretion in the matter of the maximum term and 
there is no high legislatively-fixed minimum term, pleas of guilty will be forth- 
coming if offenders assume that a guilty plea will result in a lighter sentence. This 
being so, a sentencing structure which places maximum discretion in the trial judge 
is easiest to implement administratively in general conformity with its objectives, 
provided that it is thought to be proper to give lighter sentences to those who plead 
guilty.°° Many trial judges take the view that lighter sentences are warranted in 
the situation on the ground that the administration of justice is thereby facilitated.”? 
Others justify the practice on the ground that “a guilty plea demonstrates a readiness 
of the accused to accept responsibility for his criminal act”**—but this seems to be 
little more than comforting rationalization. The dominant factor remains the need to 


expedite the administration of criminal justice, and the issue ought to be faced on 
that ground.” 

1° This system is employed for most crimes in a number of states, See, ¢.g., Wis. STAT. cc. 940-47 
(1955). 

*°See Comment, supra note 13, at 206, where it is indicated that sixty-six per cent of the federal 
judges who returned questionnaires considered it appropriate to consider a plea of guilty as an appro- 
priate basis for reducing sentence. See also NEWMAN, op. cit. supra note 8, at 215, where lawyers in a 
county studied were asked for their attitude toward “bargain justice.” Sixty-four per cent favored it; 
only thirteen per cent thought it undesirable. Reasons given for favoring the practice was that it 
“seemed to work out equitably” and was a way of “speeding up justice.’ Those opposed, chiefly civil 
lawyers, thought it opened the door to political favoritism, corruption, and the like. 

See note 17 supra. 

*2See Comment, supra note 13, at 209-10, where it is pointed out that the fact that most offenders 
believe a plea of guilty will reduce their sentence means that this, rather than repentance, is probably 
the dominant factor inducing the plea. 

** See id. at 219-20. Even where the judge has complete sentencing discretion and where he takes 
account of a plea of guilty in determining the sentence, offenders may still, by the same token, attempt to 
obtain a reduced charge from the police and the prosecutor. When they succeed, concession is made at 
two stages; and this may be unfortunate if the judge is unaware of the earlier reduction in charge. It 
is, however, true that it is much easier for the police and the prosecutor to resist pressure to deal where 
Es 
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Where the judge does not have this discretion, however, as where, for instance, 
the maximum term is legislatively-fixed, then concession in return for a plea of guilty 
must take a different form.** Typically, it causes the police and the prosecutor to 
adopt a policy of accepting pleas of guilty to reduced charges. This, in effect, tends 
to shift discretion as to length of incarceration from the trial judge to the police 
and the prosecutor, not to the parole board, as may have been the objective of 
the sentencing structure. The extent to which the parole board is, in fact, deprived 
of discretion as to time of release depends upon the adequacy of the penalty for the 
lesser offense. 

When the concession practice employed is reduction of the charge in return for 
a plea of guilty, it also inevitably follows that there will be some inconsistency 
between the offenses of which persons are convicted and their actual conduct. Of 
those who plead not guilty, most will be convicted of the offense charged. Some, 
mostly first offenders unaware of their bargaining strength, may plead guilty to the 
offense charged. Most, however, particularly experienced recidivists and persons 
with counsel, will successfully bargain for a reduced charge. Although the legisla- 
tively-fixed maximum may assure uniformity of sentence in relation to the offense 
for which the person is convicted, it does not necessarily insure consistency between 
the sentence and the actual conduct of the offender. The danger, therefore, arises 
that those who do not bargain may view the system as an unjust one, while those 
who successfully do so are likely to consider that justice has been done.”® 

In summary, then, the legislatively-fixed maximum term will create pressure on 
the police and the prosecutor to make sentencing concessions by accepting a plea of 
guilty to a lesser offense. This is so even if they can indicate to the offender the 
great likelihood of early parole release because, for example, of the pressure of insti- 
tutional overcrowding; for most offenders are unwilling to run the risk that they 
will be the statistically unusual individual who is kept for the full maximum term. It 
would be possible, of course, for a system to evolve in which offenders assumed 
that a plea of guilty would be rewarded with early parole release, a plea of not guilty 
with late parole release. But this is not likely to happen for two reasons: First, 
a parole board is not likely to consider this an appropriate criterion for release. 


the judge has complete discretion than it is when either or both the minimum or maximum terms is 
legislatively-fixed; for so long as it is assumed by offenders that a plea of guilty will be taken into 
account by the judge in sentencing, there will be inducement to so plead, even though the police and the 
prosecutor insist upon charging the offense which conforms most closely to the conduct of the offender. 

**Mopet Pena Cope § 6.11 (Tent. Draft No. 2, 1954) gives to the judge the power to reduce a 
conviction to a lesser degree of felony or to a misdemeanor. The commentary makes it plain, however, 
that this power is to be exercised only when the penalty is unduly harsh as applied to the particular 
offender. It cannot properly be used as an inducement to plead guilty. 

#5 See NEWMAN, Op. cit. supra note 8, at 212, where a positive correlation is shown between bar- 
gaining success and the conception of justice as satisfactory. See also Newman, supra note 8, at 785: 
“Although all offenders recognized probation as their best break, of course, and many knew the possible 
length of sentence for their particular crime, recidivists knew customary sentences (and court district 
variations) for their offenses. In short, they recognized a ‘good-as-compared-to-other-guys-I-know’ 
sentence when they faced it.” 
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Secondly, the parole board is insulated from the difficulties which ensue when most 
offenders insist upon a formal trial—problems of investigation for the police, time- 
consuming trials for the prosecutor, and congested calendars for the trial court. 
Accordingly, realistic appraisa! of a sentencing structure containing legislatively-fixed 
maximum terms requires recc —_ ion of the fact that the achievement of its objectives 
may well require a willingne . to support a considerably more expensive system of 


adjudication. 


B. Legislatively-Fixed Minimum Term v. Judicially-Fixed or No Minimum Term 

The formal objectives of a legislatively-fixed minimum term vary. A minimum 
term fixed at a year, as the American Law Institute proposes, is designed to give the 
penal institution sufficient time adequately to diagnose the offender.** In some 
instances such as those covered by the many current statutes dealing with sale of 
narcotics, minimum terms are legislatively-fixed very high, with the apparent 
objective of deterring this highly dangerous conduct and incapacitating for a long 
period of time those who engage in it. 

The effect which the legislatively-fixed minimum term will have upon the 
system for the administration of criminal justice will depend upon its length. A 
prescribed minimum term of one year is not likely to have great effect. Offenders 
are typically more concerned with the risk of being detained in prison for the period 
of a high fixed maximum term—even though parole practice may demonstrate that 
risk to be small—than they are with the certainty of having to remain in prison for 
a low fixed minimum one. Then, too, if all felonies routinely carry the same one- 
year minimum term, there is no possibility of affecting the minimum period of 
incarceration by pleading guilty to a reduced charge.”’ In short, the legislatively- 
fixed low minimum term presents no great problem in administrative implementa- 
tion. 

Quite the contrary is true, however, of the legislatively-fixed high minimum 
term, the effect of which is considerably greater than that of the legislatively-fixed 
high maximum term. The offender is typically unwilling to run the risk of serving 
a legislatively-fixed high maximum term, even though he is aware of the parole 
board’s authority to release him well in advance of its expiration. Where there 
is a legislatively-fixed high minimum term, and, consequently, no prospect of 
ameliorative intervention by the parole board, the offender is certain to resist con- 
viction by any means available to him. Moreover, agencies of criminal justice admin- 
istration, such as the trial court, are inclined to resist the imposition of legislatively- 
fixed high minimum terms in cases where the penalty is believed to be dispropor- 


2© MopeL Penat Cope §§ 6.06, 6.07, and commentary at 24-26 (Tent. Draft No. 2, 1954). 

*7 Where there is a low fixed minimum term, the primary effort of the offender is likely to be 
placed on probation rather than to be given a prison term. If he is to be incarcerated, the low minimum 
term is not, therefore, likely to be of concern, for he will expect to have to serve some minimum period 
of time, whether or not prescribed by statute. 
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tionate to the conduct involved,”* and the likelihood of uniform application of the 
sanction, therefore, is extremely remote. 

Statutes prescribing high minimum terms are not ignored. The possibility 
that they may be used, though remote, is sufficient to cause most sellers of nar- 
cotics, for example, willingly to admit guilt in return for the opportunity to 
plead guilty to a lesser offense of possession of narcotics or addiction. This con- 
siderably simplifies the task of the police and the prosecutor and reduces the number 
of narcotics cases which go to trial. Inadequate sentences do not, however, neces- 
sarily result, for the lesser offense of possession of narcotics typically allows for 
the imposition of a substantial prison term. A more serious question, again, is 
rather whether it is desirable to shift the sentencing discretion from the trial judge 
to the police and the prosecutor, for with a system where some offenses carry 
a legislatively-fixed high minimum term, the length of incarceration is greatly in- 
fluenced by the choice of charge. 

The consequences of the legislatively-fixed high minimum term are, thus, 
similar to the consequences of the legislatively-fixed maximum term. The differ- 
ence lies in the fact that the legislatively-fixed maximum term has as its objec- 
tive the placing of responsibility for determining the‘ length of incarceration in 
the parole board, whereas the legislatively-fixed high minimum term has as its 
objective the denying of discretion as to the length of incarceration to any agency of 
criminal justice administration. The former is much more likely to be accomplished 
than the latter, for it requires only a willingness and an ability formally to adjudicate 
most cases; the latter requires as much, plus a willingness to impose penalties which 
are often believed to be inappropriate in the particular case in hand. 


V 
CoNCLUSION 

Adequate resolution of the difficult problems of sentencing requires continuing 
effort to decide and define the principal objectives of sentencing, particularly as 
they relate to rehabilitation of the individual offender and protection of the com- 
munity. The decision as to objectives is not, of itself, enough, however, for objec- 
tives have meaning only to the extent that they are achieved by administrative im- 
plementation. Prediction of the likelihood of the achievement of objectives requires 
a basis for systematic evaluation of the impact of differing sentencing structures upon 
the total system for the administration of criminal justice. Ability to anticipate 
accommodative responses of the system will make it possible to provide controls 
which will prevent distortion of the sentencing structure to meet administrative 
needs. 

284 judge’s resistance may range in form from merely expressing his dissatisfaction to outright 
refusal to impose the mandatory penalty, The problem of administrative nullification of a mandatory 
sentence is not, of course, confined to mandatory maximum or minimum terms of imprisonment. The 


problem becomes increasingly important in the traffic field, where mandatory license revocation sanctions 


are increasingly common. These are often voided by judges where the penalty seems unduly severe, 


having in mind the nature of the offense and the person involved. 








THE JUVENILE COURT: CONTRADICTORY 
ORIENTATIONS IN PROCESSING OFFENDERS 


H. Warren DunHam* 


Depending on one’s historical perspective, the juvenile court has had either a short 
or long span of existence. Its history has been short when one attempts to survey 
the numerous tribunals which have been directed to the task of securing justice for 
men under some system of law. On the other hand, in the light of the earliest legal 
attempt to define the juvenile delinquent, it has had a relative long history, covering 
more than a fourth of this period. From the latter perspective, sufficient time has 
elapsed to justify a closer, more critical look at what the juvenile court is, what it 
does, and what it has accomplished. 

In this analysis, there are five central objectives. First, the history of the juvenile 
court and the interacting social forces that have produced it will briefly be considered. 
Second, the image of the juvenile court that has developed from the implementation 
of reformistic ideals will be portrayed. Third, another image of the juvenile court, 
as derived from the traditional view of the law, will be constructed. Fourth, some 
of the consequences and problems that have resulted from the conflict of these two 
images will be discussed. And finally, some opportunities will be suggested for the 
juvenile court today. Such an analysis, it is felt, will illuminate not only what the 
juvenile court is, what it does, what it has accomplished, but perhaps where it is 


going. 
I 


Events AND Forces ForMING THE JUVENILE Court 

The historical origin of the juvenile court is, no doubt, sufficiently familiar to the 
readers of this symposium to warrant but a brief recapitulation. While the first law 
defining juvenile delinquency was passed by the Illinois legislature in April 1899," 
and the juvenile court itself began functioning in June of that year, its founding 
had been amply anticipated by certain legalistic precedents in equity and criminal 
law. More specifically, from the English courts of chancery or equity, the principle 
of parens patriae had evolved in the case of Eyre v. Shaftsbury in 1772.2 This prin- 
ciple, which enabled the court to act in lieu of parents who were deemed unwilling 
or unable to perform their proper parental functions, paved the way for the juvenile 


* Ph.B. 1929, A.M. 1935, Ph.D. 1941, University of Chicago. Professor of Sociology, Wayne State 
University. Research Director, State Psychiatric Clinic for Sexual Deviates, 1950; Fulbright Scholar, 
University of Amsterdam, The Netherlands, 1956-1957. Author, HomMeLess MEN AND THEIR Hasitats— 
A ResEARCH PLANNING REPORT (1953); co-author [with R. E. L. Faris], MENTAL Disorpers IN URBAN 
Areas (1939). Contributor to psychiatric and sociological journals. 

Ill. Laws 1899, p. 131. 

*2 P. Wms. 103, 24 Eng. Rep. 659 (Ch. 1722). 
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court to assume jurisdiction of dependent and neglected children. Even before this 
decision, however, the doctrine that the state under certain conditions had to act as 
a protector of minors had long been a part of the common law. 

But it is in dealing with delinquent children that the criminal law origins of the 
juvenile court are of significance. It had long been an accepted principle of the 
common law that a child under seven years of age could not commit a criminal act 
because he could not have mens rea, a guilty mind.* From here, it was logical next 
to question the responsibility of children above seven years of age, and in so doing, 
the juvenile court law has been regarded merely as extending the application of a 
common-law principle. 

Another development anticipating the juvenile court was the inauguration of pro- 
bation as a device for dealing with offenders. This practice, initiated in Boston in 
1841,° which included from the beginning adult as well as juvenile offenders, early 
highlighted some of the special protections that a child needed when brought before 
a court of law. 

One other development which paved the way for the juvenile court was the 
establishment of special institutions for confining child offenders. The first insti- 
tution for juvenile delinquents, the House of Refuge, in New York City, opened on 
January 1, 1825, and by 1860, sixteen of such institutions had been opened gn «he 
United States. These responded to the need long-felt by the reform clement in 
American society that a child who had been convicted of violating a law should not 
be confined with hardened adult criminals in jails and penitentiaries, where, it was be- 
lieved, only further demoralization and corruption could ensue. Even so, up to the 
first quarter of the twentieth century, children were still being punished by incar- 
ceration in institutions designed for adults. 

Thus, it is seen that early legal precedents, the development of probation, and 
the establishment of special institutions for juvenile offenders anticipated the first 
juvenile court in Illinois, which was to become the prototype for legal tribunals 
dealing with children whose behavior or situation indicated positive state inter- 
vention. The concept of the juvenile court spread quickly and was favorably 
received throughout the country. Indeed, by 1923, all states, with the exception of 
Connecticut and Wyoming, had enacted legislation defining a juvenile delinquent 
and establishing a special court for hearing children’s cases; and by the early 1940's, 
even the two hold-out states had come into compliance with this trend. 

While these historical events define the establishment of the juvenile court, in 
a broader cultural sense, it can be regarded as the product of such social forces as 
our humanitarianism, on the one hand, and the growth of cities, on the other. 
The force of humanitarianism is well symbolized in the personalities of those 
women, Jane Addams and Julia Lathrop in Illinois, who agitated for the first 

®See H. H. Lov, JuveniLe Courts 1n THE Unitep States 3 (1927). 

*See Rotts M. Perkins, CriminaL Law 729-32 (1957). 


5 See Herten D. Pickton, Propation AND PAROLE IN THEORY AND Practice 85 (1942). 
*See N. K. Teerers AnD J. O. REINEMANN, THE CHALLENGE OF DELINQUENCY 429-47 (1950). 
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juvenile court law. The high principles and unselfish motives which fired these 
women played a positive role in giving to the juvenile court, from its inception, 
the stamp of a social agency for dealing with a maladjusted child, rather than that 
of a punitive court attempting to exact retribution. 

The rapid growth of cities, which characterized not only the United States, but 
the world in the nineteenth century, was also a significant factor. In 1800, there 
was no city with a population of 100,000 in the United States, but by 1900, there 
were thirty-seven.’ This urbanization was a product of the factory system plus im- 
provements in agricultural technology. The cities grew not so much through 
natural increase, as through vast movements of people thereto from rural areas and 
from various European countries seeking jobs, opportunities, and a new life. 

Most of these European migrants faced new and untested situations in the slum 
environments of our large cities. Their children, often caught in the conflict between 
European peasant values and the values reflected in American institutions, responded 
in delinquent ways and began to flood the jails, reformatories, and courts. Their 
parents, handicapped by language difficulties, were unable to comprehend or cope 
with these situations, and this tended to foster certain unforeseen functions of the 
emerging juvenile court, such as aiding the process of immigrant family adjustment, 
serving as an educational agency in American values, and often protecting the 
child from demoralizing home situations. 


A. Definitions 

Some difficulty has been experienced in determining exactly what the juvenile 
court is and what a juvenile delinquent is. The difficulty in defining the juvenile 
court stems from the fact that it is usually attached to a probate or county court 
and is generally of limited jurisdiction. Thus, while each state now has a juvenile 
court, its organization and the policies governing it vary markedly throughout the 
country. While most large cities have a court presided over by a special judge 
that is devoted exclusively to the processing of cases involving children, many 
rural counties merely have the probate judge change hats when hearing children’s 
cases. In some jurisdictions, the juvenile court judge is appointed; in many other 
jurisdictions, he is an elected official. A few judges have looked upon the juvenile 
court judgeship as a career; others have seen it merely as a step in an upward political 
climb. Some judges take a human, personal interest in the children brought before 
them; others merely handle the cases within the framework of the law. Some 
juvenile courts, particularly those in large cities, have a staff of trained professionals, 
probation officers, social workers, psychologists, statisticians; others have hardly any. 
In some juvenile courts, the probation officers are trained social workers; in others, 
their professional training is minimal. In some juvenile courts, these professionals . 
are under civil service and have tenure; in others, they are largely personal and 
political appointments. Some juvenile courts work closely with the numerous social 


7™See U.S. Dep’r oF State, Census Orricr, SEconp Census of THE Unitep States (1801); U.S. 
Dep’r or ComMERCE, BuREAU OF THE CENsUs, STATISTICAL ABSTRACT OF THE UniTED States (1957). 
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agencies dealing with children; others have little or no contact with such agencies. 

Three types of juvenile courts which have emerged in the various states have 
been identified. First, in most counties, other courts have jurisdiction over juvenile 
cases as well, and when hearing such cases they are referred to as juvenile courts. 
Second, there are some juvenile courts which are separate and divorced completely 
from other courts; these are usually found in counties with large cities. Finally, 
some juvenile courts are tied to special courts that handle selected social-problem 
cases, such as divorce and truancy, although there also has been a tendency to place 
such social-problem cases in juvenile courts which have an independent organiza- 
tion—a practice that has engendered certain support for a so-called family court. 

A recent survey shows that in some forty states, jurisdiction is overlapping 
between the general criminal and juvenile courts. It is noted that the provision for 
alternate authority is related to the seriousness of the offense and/or the maturity of 
the child-defendant. The interpretive remarks on this matter are most relevant:* 
Practice belies the motives which have supported the child welfare movement, revealing 
the limitations of our humanitarianism. More specifically, it points up the emphasis 
which our legal system continues to place upon incapacitation and deterrence—the pro- 


tection of the public even at the expense of the child. In part, it may reflect too, the 
feeling that a fuller and more careful hearing should be given to serious cases than the 


juvenile court ordinarily provides. 


When one turns to the definition of a juvenile delinquent, there is not so much 
variation as in the case of the juvenile court. All states have laws which, although 
varying in wording, show a common core of agreement in this regard. Thus, a child 
is uniformly considered delinquent if he acts in such a way as to violate a local 
ordinance or state law. In addition, most states further include such acts or condi- 
tions as “habitual truancy frem school,” “knowingly associating with thieves, vicious 
or immoral persons,” “incorrigibility,” “beyond control of parent or guardian,” and 
“growing up in idleness and crime.” These are only a few of the thirty-four items 
commonly found in the laws defining juvenile delinquency in the several states.® 

In general, state laws defining delinquency have moved from the specific to the 
generic. Accordingly, the legislation that established the juvenile court in Illinois 
defined a delinquent as “any child under the age of sixteen years who has violated 
any law of the state or any city or village ordinance.”’® This concise statement 
contrasts markedly with the later New York legislation which defines a delinquent 


as: 


.a child over seven and under sixteen years of age (a) who violates any law of . . . this 
state or any ordinance of the city of New York, or who commits any act which if com 
mitted by an adult would be an offense punishable otherwise than by death or life 

® Tappan, Children and Youth in the Criminal Court, 261 ANNALS 128, 132 (1947). 

*See Freperick B. Sussman, Law oF JuvENILE Detinqeuency: THe Laws oF THE Forty-EIcHT 


STATES 20 (1950). 
19 TI], Laws 1899, p. 137. 
11 NLY.C. Dom. Ret. Cr. Act § 2(15). 
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imprisonment; (b) who is incorrigible, ungovernable, or habitually disobedient and beyond 
the control of his parents, guardian, custodian or other lawful authority; (c) who is 
habitually truant; (d) who without just cause and without the consent of his parent, 
guardian or other custodian deserts his home or place of abode; (e) who engages in any 
occupation which is in violation of the law; (f) who begs or who solicits alms or money 
in public places; (g) who associates with immoral or vicious persons; (h) who frequents 
any place the maintenance of which is in violation of law; (i) who habitually uses obscene 
or profane language; or (j) who so deports himself as wilfully to injure or endanger the 
morals or health of himself or others. 


Another observable trend has been the strengthening of the role of the juvenile 
court by assuring it wider jurisdiction over children’s cases and by emphasizing that 
the child is not on trial for a specific crime. But some decisions contain language 
to the effect that the child’s constitutional rights are to be assured through right of 
appeal—even though this right is seldom exercised in the juvenile court;'* and this 
matter has provided one of the principal foci for criticism of the juvenile court. 
Some judges and lawyers have maintained that the juvenile court in operation 
practically subverts the “due process” clause of the constitution in its zeal to apply 
the doctrine of parens patriae. 

In addition to the generally diffuse manner in which they define delinquency, 
state laws differ markedly with respect to fixing the maximum legal age of a 
delinquent, varying from sixteen to twenty-one, with seventeen being the most 
common. 

In summary, then, it should be noted that juvenile delinquency is a broad generic 
term which embraces many diverse forms of antisocial behavior of the child and 
which is defined somewhat differently in the various states, even though a con- 
verging tendency may be observed in the various laws. 

It is only to be expected that these differences in court organization and in the 
definition of delinquency have made for wide variations in juvenile court policies 
and practices. Some juvenile courts are rigid, others are flexible; some are authori- 
tarian, others are permissive; some are dictatorial, others are democratic. These 
contrasts are reflected in the number of cases heard unofficially in comparison with 
those heard officially, as well as in the use of various dispositions and the differences 
among juvenile court judges in the use of the dispositions available to them. But 
above all, they are reflected by the dominance of the image, as either a legal or social 
agency, that the juvenile court has of itself. 


II 


Tue Sociat-Acency IMAGE oF THE Court 
Juvenile courts in the United States run the gamut from the authoritarian 
legalistic tribunal at one extreme to the permissive, social-agency type of organization 
at the other. While there is no one juvenile court which coincides completely 


12 tersert A. BLrocH & Frank T. Fiynn, DeLinqueNncy: THE JUVENILE OFFENDER IN AMERICA 


Topay 353 (1956). 
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with either of these idealized poles, it could probably be demonstrated that those 
which are an adjunct to another court correspond more closely to the legalistic 
image and those which have a completely independent organization, with a full-time 
judge, tend to adhere to the social-agency image. In this part, an attempt will be 
made to delineate the ideal social-agency image of the juvenile court. In so doing, 
those influences that were crucial in molding this image, the general character of this 
image, and some of its unanticipated consequences will be identified. 

In the social-agency image, the purposes of the juvenile court are to understand 
the child, to diagnose his difficulty, to treat his condition, and to fit him back into 
the community. These purposes are held, to a greater or lesser degree, by the 
personnel that constitutes the juvenile court organization. More difficult, however, 
is the unraveling of all the tangible and intangible influences that have gone into 
constructing this social-agency image. In this connection, five influences have been 
selected which, in the judgment of the writer, have been primarily responsible for 
the evolution of this image and for its development at the expense of the juvenile 
court’s more legalistic role. These are and have been: (1) the aggressive social-work 
orientation of the United States Children’s Bureau; (2) the broadening jurisdiction 
of the juvenile court to include not only neglected and dependent children, but all 
matters of a legal nature involving children; (3) the gradual professionalization of 
social work; (4) various court decisions involving delinquency; and (5) the growing 
prospects of treatment through the increased acceptance by social workers of psycho- 
analysis, which has provided techniques for getting at the roots of conflict which 
supposedly produce delinquency. While each one of these influences has played its 
specific role, it would be quite difficult to assess their respective weights. It is 
sufficient merely to note that collectively they interacted and mutually reinforced an 
image of the juvenile court as a social-agency institution of independent status. 

Thirteen years after the first juvenile court was established in Illinois, the 
Children’s Bureau was created and lodged in the United States Department of 
Labor.’* The appointment of Julia Lathrop, an early proponent of the first juvenile 
court law, as its first head was a significant factor in enabling the emerging pro- 
fession of social work to exercise a powerful influence over the development of the 
juvenile court. This influence has been reflected in the collection of statistics, the 
development of model juvenile court laws, the promulgation of standards for meas- 
uring juvenile court operation, the initiation of studies of juvenile court cases, the 
encouragement of juvenile courts to institute treatment services, the calling of 
national conferences of practicing professionals dealing with the problem, the 
emphasis on the need of probation officers with case-work training, and the attempts 
to construct educational and experience standards for those persons who would enter 
juvenile court work. All of these efforts and others have helped so to orient the 
juvenile court as to enable it to construct an image of itself as a social-work agency, 
designed primarily to meet the needs of the child. When Julia Lathrop left the 


48 39 SraT. 79 (1912), 42 U.S.C. § 191 (1952); 37 Star. 737 (1913), 5 U.S.C. § 616 (1952). 
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Bureau in 1921, the high standards which she had set and the high ideals of child 
care and welfare for which she strived were carried forward by the distinguished 
social workers that followed her—Grace Abbott, 1921-33, Katherine Lenroot, 1934-51, 
and Martha Eliot, 1951-56. 

In short, the Children’s Bureau, during its comparatively short history, has been 
most successful in shaping the image of the juvenile court as an agency for seeking 
the welfare of the child. Its failures, if they may be so termed, have been primarily 
of a negative nature—that is, it has failed to recognize that high ideals without 
sufficient knowledge are not enough, with the consequence that the social-agency 
image, which is at present the dominant image, has led to certain unanticipated 
consequences and unresolved dilemmas which have often placed the child in situa- 
tions that are harmful rather than helpful to him. One commentator probably had 
these matters in mind when he noted that “the plight of the youngster has been 
increased by the deprivation of these [public hearings, trial by jury, right of appeal | 
and other ordinary elements of due process that are assured in the criminal court.”"* 

The second influence, the broadening jurisdiction of the juvenile court, was a 
natural outgrowth of the reform spirit which dominated its founding. This helped, 
again, to emphasize the often-quoted characteristic of the juvenile court—that the 
child before it is not being tried for a crime, but rather that the court is acting in 
lieu of the parent and, as a benevolent one, by inquiring into the development and 
circumstances surrounding his maladjustment in order to determine the course of 
action that will best meet his needs and insure his continued welfare. This tendency 
of the juvenile court to deal with all cases involving children, however, has resulted 


in an obscuring and sloughing over of the differences between the delinquent and 
the dependent or neglected child and in a dealing with every child as if he were 
maladjusted or presented some kind of a problem. Social workers, in fact, in their 
conception of juvenile courts, unwittingly reflect this obscuring tendency :"° 


The purpose of the juvenile court is not to inflict a penalty on a child but to save him 
from further delinquency and from neglect. Its success, therefore, depends upon a com- 


prehensive understanding of all significant aspects of the case. 
. .. If treatment is to be directed to causes and adapted to the needs of the individual, 


the child himself must be studied—his physical condition, his mental capacities, his per- 
sonality and the driving forces of his conduct. 


It seems only too clear. The purpose of the juvenile court is not to determine 
whether the child has committed any act for which he should be held; rather it is 
to get at the causes of his misbehavior in order that he can be given treatment appro- 
priate to his needs. 

The growth and establishment of social-work practice on a professional level has 
been a third influence that has helped to strengthen the social-agency image of the 
juvenile court. During the forty years following the birth of the juvenile court, the 


14 Tappan, supra note 8, at 130. 
15K. F. Lenroor anp E. O. Lunpserc, JuvENiLE Courts at WorK—A Stupy oF THE ORGANIZATION 
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growth of social work was rapid. In the colleges and universities, social work, often 
lodged in sociology departments, gradually broke away to form independent depart- 
ments; in some universities, it emerged as a full-fledged, degree-granting graduate 
professional school. The professional organizations for social workers kept pace. 
The American Association of Social Workers, an outgrowth of the National Social 
Workers Exchange, was founded in 1921, the American Association of Medical Social 
Workers in 1918, the National Association of School of Social Workers in 1919, the 
American Association of Psychiatric Social Workers in 1926, the American Associa- 
tion of Group Workers in 1946, and the Social Work Research Group in 1949. 
Within the last three years, all of these groups have joined to form the National 
Association of Social Workers. These professional organizations not only have 
helped to support the hands of those strategically-placed workers in the Children’s 
Bureau, but also have served as pressure groups in various communities to bring 
about the appointment of the type of juvenile court personnel that would strengthen 
the social-agency image of the court. 

The fourth influence here—certain court decisions—have also helped to move 
the juvenile court toward a social-agency image. The constitutionality of the legisla- 
tion creating the juvenile court was quick to be tested. In one of the earliest of 
these cases, Commonwealth v. Fisher, the defendant attacked the juvenile court 
and its procedures, claiming that he had been deprived thereby of certain of his 
constitutional rights. The court stated in part:’® 


The last reason to be noticed why the act should be declared unconstitutional is that it 
denies the appellant a trial by jury. Here again is the fallacy that he was tried by the 


court ... and no act of the legislature can deny this right to any citizen, young or old, 
minor or adult, if he is to be tried for a crime against the commonwealth. But there 
was no trial for any crime here, and the act is operative only when there is to be no 
trial. The very purpose of the act is to prevent a trial... . 


And so it went. Decision after decision helped to mold an image of the 
juvenile court that departed farther and farther from traditional legal principles. At 
the time, various criticisms were leveled at these decisions. One charge was 
“socialism”; another, more reasoned, was that they were merely in keeping with 
a certain popular support that the new laws enjoyed. In any event, these decisions 
provided solid support for interpreting the laws to the end of converting the juvenile 
court into a kind of social agency. 

Perhaps, the most outstanding influence impelling the juvenile court towards its 
social-agency self-image has been the early recognition that a child brought before 
the court must be treated for his problem, rather than be punished for his crime. 
This attitude supposedly opened the door for “scientific justice,” where the child 
before the juvenile court would be studied in a total fashion—biological, psycho- 
logical and sociological; a diagnostic judgment made; and a treatment prescribed 
which would meet unfulfilled needs, secure his protection, and insure his return 


2° Commonwealth v. Fisher, 213 Pa. 48, 53, 62 Atl. 198, 200 (10905). 





516 Law anp ConTEMPORARY PROBLEMS 


to social and psychological health. Thus, individualization of treatment was to be 
achieved in the juvenile court by the convergence of the enthusiastic support of 
reformers, the scientific advances in psychology and psychiatry, and the dominant 
individualistic theme of our culture. 

With this initial treatment-orientation, the medical analogy was quick to appear 
in the literature, aided and abetted particularly by the development of psychoanalysis, 
with its varieties and the application of its insights into the delinquent child.’ 
From the study of neuroses and their emotional manifestations, it was, then, but a 
short jump to the viewing of delinquent behavior as a symptom of some underlying 
emotional conflict.1* When this occurred, it followed that each case must be studied 
carefully and completely to reach the source of the conflict in the child’s personality 
that could account for the “acting-out”—even though socially-disapproved—behavior, 
and adequate provisions, psychiatric and/or case-work, made for its correction. As 
the doctor restores the physically-sick child to health, so it was urged, would the 
clinical team of psychiatrist, psychologist, and social worker restore the delinquent 
child to behavioral health, where those unpleasant “acting-out” symptoms would 
disappear. 

As has been pointed out above, this treatment viewpoint has been present from 
the very beginning, despite the fact that no technique for treating delinquent be- 
havior had been adequately formulated and tested. Even today, with the many ad- 
vances of the basic sciences, such techniques are but imperfectly understood and do 
not, as many sophisticated therapists have recognized, meet expectations.’® In 


study after study, this fact has been demonstrated. The fact remains, however, that 
during the fifty-nine years since the founding of the juvenile court, the clamor con- 
cerning the need for treatment, nature of treatment, correct treatment procedure, 
and treatment facilities has continued to fill the pages of the professional journals, 
newspaper supplements, and professional lectures on delinquency to various com- 


munity groups. 

While treatment has been discussed here primarily in terms of the application 
of psychiatric and case-work techniques, the inference should not be drawn that 
these are the only activities regarded as treatment by the juvenile court. The fact 
of the matter is that under the impact of the treatment philosophy held by profes- 
sionals, every action that the juvenile court takes is regarded as “treatment.” Whether 
the juvenile court sends the child to the reformatory or the clinic, places him on 
probation or in a foster home, dismisses him with a lecture or without a lecture— 
all is rationalized as treatment, especially by those professionals who have a deep 


17 See, e.g., A. AICHHORN, Waywarp YoutH (1935). 

18 It should be emphasized that the claim is not advanced that delinquency is never the outgrowth 
of some emotional condition. It cannot, however, explain all delinquent behavior, as some of the un- 
critical adherents of the medical analogy seem to imply. The sole purpose here is to show the manner 
in which “treatment” philosophy has molded the social-agency image of the juvenile court. 

** See Peck, Why Does a Young Delinquent Resist Treatment?, The Child, Nov. 1951, p. 35: Lipp- 
man, Treatment of Juvenile Delinquents, in NATIONAL CONFERENCE OF SoctAL Work, PROCEEDINGS 317 


(1945). 
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need to view the juvenile court as an agency for treatment and never for punishment 
of the child. 

The social-agency image of the juvenile court has had a dynamic quality—that is, 
it has been growing and expanding since the birth of the juvenile court in Illinois— 
and it is reflected in annual reports of various juvenile courts, in numerous publica- 
tions of the Children’s Bureau, in certain court decisions, and in many articles in 
professional and semiprofessional social-work journals. For example, here is a 
statement from an annual report of 1925:7° 


Or as the statute now reads, “The court from time to time may adjourn the hearing 
and inquire into the habits, surroundings, conditions and tendencies of the child so as 
to enable the court to render such order or judgment as shall best conserve the welfare 
of the child and carry out the objects of this act.” As a result of this enactment the 
justices have been enabled to scrap once and for all the old legal trial of children with 
its absurd and obsolete limitations of testimony and to inquire into the causes of the 
children’s neglect or delinquency untrammelled by narrow rules of evidence. 


It is significant to note that the writer has no difficulty in considering delinquency 
and neglect together and is perfectly willing to throw out the “narrow rules of evi- 
dence” and the “absurd and obsolete limitations of testimony” in order to get at the 
“real causes” of the child’s difficulty. It is difficult to refrain from observing, how- 
ever, that it seems extremely relevant, if only in the interest of fair play, to establish 
the fact as to whether or not the child committed a particular act that would make 


him delinquent under the existing statute. 
In this same report, the judge writes of the future of the court:** 


We prefer to think of it as a definite arm of the government engaged in the task of pro- 
tecting and correcting the handicapped children of the community and of supervising their 
social adjustments, but not extending its functions over matters which could be admin- 
istered by other departments of state or even by semi-public agencies without invoking 
judicial action. ... Even now the court is seeking to treat every case, in which its assist- 
ance is invoked, to the end that the cause of the disease or disorder complained of may be 
removed and that its patients may be restored to perfect moral health. As time goes on its 
facilities for helping its patients and of achieving their social adjustments will be developed 
and improved. ... In short the court of tommorrow, as we picture it, will resemble in 
many respects the ideal which we are struggling, more or less imperfectly, to obtain today. 
It will administer the law faithfully and conscientiously but at the same time its emphasis 
will be laid more and more on the exercise of social justice by which alone the children who 
come before it may be readjusted, safeguarded and developed into future assets for the 


State. 
This judge, only too clearly, has been willing to have his legal training modified 
or supplemented, as the case may be, by certain conceptions and values derived from 


a social-work point of view. 
Perhaps, no clearer formulation of this social-agency image of the juvenile court 


2° CHILpREN’s CourT OF THE City oF New York, ANN. REP. 16 (1925). 
"Td. at 31. 
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is provided than a statement by the Wayne County Juvenile Court made over 
fifteen years ago:** 


The average citizen thinks of the Juvenile Court in terms of a criminal court for young 
boys and girls, and believes that the Detention Home is a jail to which these boys and 
girls are sentenced. 

These misconceptions overlook the great progress which society has made in the past 
one hundred years in dealing with delinquent children. For it is as recent as that, that 
children of tender years who violated the criminal laws were locked up in the same jails, 
were tried by the same prosecutors and judges, and in many cases received the same 
punishment, as hardened adult criminals. Often the punishment consisted of many years’ 
imprisonment, and even, in a few instances, death. The protest by socially-minded people 
against this treatment by the criminal courts of juvenile offenders on the same basis as 
adult offenders, resulted in the Juvenile Court movement. Progressive people realized 
that the administration of social justice, at least so far as children are concerned, should 
not be based on theories of retribution and revenge, but rather on the principles of reforma- 
tion and correction. They felt that children, by the very reason of their immature years, 
cannot and should not be held as strictly accountable for their acts as are adults. 

The Juvenile Court is the outcome of this agitation for social justice for children. 
It is the first legal tribunal where the law works side by side with the sciences which 
deal with human behavior. The Court adopted the social case-work method, by which 
the child is treated individually in relation to his whole environment. It is in this 
procedure that the Juvenile Court differs from the criminal courts, where an accused 
person is sought to be convicted of and punished for having committed a particular 
crime. The juvenile delinquents who are brought before the Juvenile Court are not 
regarded as criminals, irrespective of the misconduct or offense with which they are 
charged. They are considered to be boys and girls who have become maladjusted and, 
perhaps through no fault of their own, have expressed their normal feelings and emo- 


tions in delinquent ways. The Court recognizes that these children need its special care, 
protection and understanding; and through proper supervision and guidance, it endeavors 
to divert the forces of delinquent behavior into normal and satisfactory channels. 


This statement, which appears to be largely for public-relations purposes, epitomizes 
the spirit and aspirations of the juvenile court set in a social-agency framework. It 
goes almost without saying that there will be great disparity between actual practice 
and this pollyanna view of what the juvenile court aspires to be. 

Within this social-agency framework, the juvenile court ideally should function 
in the following manner: A complaint would be made to the juvenile court’s intake 
desk by the police, a social agency, a neighbor, a parent, or a socially-minded citizen. 
If the behavior difficulty could not be resolved with the complainant, process would 
issue and the child would be brought in. The child and its parents would be 
questioned by a social worker, and if the child could be released to its parents, this 
would be done; otherwise, the child would be held at a detention home pending a 
thorough social study of the case. In this latter event, the child himself would be 
variously viewed as maladjusted, having a problem, in trouble, or an example of 
need frustration or a type of “acting out” behavior. A social worker then would 
be assigned to the case to make the required social study. 


22°THe Wayne County Juventce Court 1-2 (n.d.). 
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Preliminary study of the case might indicate to the worker that the child’s 
difficulty was not very deep-seated and that the case could be handled unofficially 
with a preliminary hearing and dismissed to the best interests of the child and 
others who were involved. On the other hand, preliminary inquiry might indicate 
the need for a complete social study; and, if so, the study would continue and might 
include thorough physical, psychiatric, and psychological examinations, as well as a 
thorough developmental picture of the child in his family and/or other social 
situation. The social investigation would logically lead to some diagnostic formula- 
tion involving the nature of the problem and the probable roots of the difficulty. 
On the basis of this formulation, some plan of treatment would be outlined which, 
of course, might include “institutional treatment.” At this point, again, a decision 
would be made as to whether the case could be handled unofficially and recommended 
treatment carried out by the juvenile court clinic, child-guidance agency, a family 
agency, or a private psychiatrist, or whether the case should be handled officially 
and brought before the juvenile court judge, with the understanding that he would 
see that the recommended treatment was carried out. In either case, treatment 
would continue if the subject proved willing to accept it. If, however, he did not, 
more stringent measures would probably be recommended; in fact, the plan might 
include any one of the several dispositions, euphemistically called “treatments,” that 
have been traditionally open to the juvenile court judge—namely, dismissal, super- 
vised probation, foster-home placement, or institutional commitment. The juvenile 
court might also insist that the child be given psychiatric treatment by some inde- 
pendent agency. At this point, social-work supervisors, now termed probation 
officers, would take over and follow the child through the prescribed course. In the 
ideal social-agency-type juvenile court, however, the great majority of the cases 
would tend to be handled “unofficially.” 

As the juvenile court has moved in the direction of perfecting its social-agency 
image, several unforeseen consequences have emerged. For example, court decisions 
have helped mold this image as, one after another, they have affirmed that private 
hearings, the introduction of social-study material, the absence of a defense attorney, 
and the lack of trial by jury do not constitute a denial of due process because the 
child is not being tried for a crime. Accordingly, those legal safeguards which 
have been the cornerstone of Anglo-Saxon jurisprudence for centuries are not 
available to the child in the juvenile court because he is considered not to be re- 
sponsible for his act up to a specified age, depending upon the state law, but rather is 
regarded as “having a problem.” The disposition of the child in the juvenile court 
is, thus, almost entirely dependent upon the wisdom of the judge. 

Another consequence of this emerging social-agency image of the juvenile court 
has been an attempt, particularly noticeable in the first six postwar years, to hold 
parents responsible for the delinquent acts of their child. The underlying reasoning 
is this: Social workers, via their varieties of psychoanalytic orientations, have 
regarded the home as the fundamental source of the love and security necessary to 
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shape the child into a mature adult. When the child is not given this love and 
security, he experiences a feeling of frustration and unfulfilled needs, which leads 
to distorted and ambivalent reactions to one or both parents, and some resultant deep- 
seated conflict or splintering of his ego. The parents, in turn, owing to their own 
inadequacies or because of the emotional state of the child, are able to provide nothing 
but the most erratic and inconsistent discipline and supervision. In such a family 
atmosphere, accordingly, the child may begin to “act out” his conflicts in delinquent 
ways. Now, this all-too-brief statement of the asserted psychological roots of 
delinquency in the family setting has been sold to certain juvenile court judges, 
with the result that schools for parents have been started, and parents have been 
summoned into juvenile court and, in some instances, given jail sentences because 
they have, from this perspective, been adjudged responsible for the delinquencies of 
their child.” 

Another consequence of the juvenile court’s assumption of the role of a social- 
work agency is that the original differences among the conditions of dependency, 
neglect, and delinquency have gradually become obscure, and the juvenile court 
has approached each child as a young person who has a problem and needs help, 
regardless of his basic condition. It is but a step from this obfuscation to the 
general notion that the underlying cause of these diverse conditions is the same, 
despite the lack of evidence to support such a position. 

A final consequence of this adherence to a social-agency orientation by the juvenile 
court—and perhaps the most telling one—is the moral confusion it occasions in both 
the child and his parents. In the popular mind, a court is an instrument for securing 
justice between persons and for securing the rights of the person charged with a 
specific criminal act by the state. When, however, the juvenile court fails directly to 
advert to the fact that a particular illegal act has been committed by the child and, 
in its zeal to “treat” the child, completely glosses over this matter, the final disposition 
of the child’s case is very likely to seem to him confusing and even unjust. And his 
parents, in turn, will reflect this confusion, because on their social level, they cannot 
very easily accept the view that the child by virtue of his behavior is “sick” and needs 
“treatment,” but rather are committed to the view that the court is there for ‘justice 
and for punishing a person who has done something that is wrong. 

One critic perceives this situation very clearly when he notes the lack of under- 
standing of parents as to the function of a psychiatric clinic to which the juvenile 
court referred their children’s cases. He points out that when cases brought before 
the juvenile court on charges of incorrigibility were referred to the clinic, the parents 
and the child considered the clinic action a part of the punishment for the offense 
instead of a means of treatment.** Moreover, this attitude on the part of the child 


8 Space does not permit consideration of this problem in greater detail. The statutes have generally 
given judges authority to proceed against a parent or other adult where it can be shown that he has 
directly contributed to the delinquency of the child. See TEerers AND REINEMANN, op. cit. supra note 
6, at 200-06. 

24 O'Keefe, Mental Hygiene Facilities for the Juvenile Delinquent, Federal Probation, June 1948, 


Pp. 31-35. 
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and his parents will continue to exist and plague the “treatment” process, because 
it will generally be impossible for the juvenile court to convey its “scientific” orienta- 
tion to people whose morality is framed exclusively in terms of right and wrong. 

It is also cogent to inquire how far we can carry certain theories of treatment of 
criminal behavior, on both juvenile and adult levels, without undermining the con- 
cept of legal responsibility; for it should be clear that a popular acceptance of the 
idea that no one is responsible for what he does would lead to chaos. Here, con- 
fusion is attributable to the deterministic character of science—the attempt to explain 
given behavior by isolating the interrelated factors antecedent to it—under which 
the doctrine of scientific responsibility replaces that of legal responsibility.?° So, 
when the juvenile court attempts to help the child by “treating” his “disorder,” it 
is literally using the child to collect data to substantiate certain theories of child 
behavior and to foist on him some inadequately-tested notions about treatment of 
juvenile misconduct, while, at the same time, chipping away at the concept of legal 
responsibility. 

lll 
THe Lecar ImMace oF THE Court 


It has been observed that the true social-agency image of the juvenile court tends 
to emerge only in those few highly-organized, independent juvenile courts to be 
found in large cities. The juvenile court as established by law in the great majority 
of states, however, is a part of a court of general jurisdiction and, as such, is part 
of a county court system. With such legal status, therefore, one can well appreciate 
the furious character of the conflict that has been occasioned by efforts to convert 
the juvenile court into a type of social agency, with traditional legal procedures de- 
emphasized or eliminated and various treatments introduced in order “to cure” the 
child. The conflict has, in fact, been continuous, and in recent years, it has become 
even sharper as various studies have indicated both that many basic legal rights are 
being denied the child and his parents and that there may be a great gap between 
conception and execution of successful treatment of a “maladjusted” child. Thus, 
it has been observed that “measured by any reasonable standards the juvenile courts 
have failed to live up to the high expectations held by the early reformers.””* 

The conventional response to such observations has been that the juvenile court 
fails precisely because the community cannot or is unwilling to provide the necessary 
resources and facilities to do a first-rate job. Statements to the effect that there 
are not enough properly-trained probation officers, the judge is only part-time and 
has failed to grasp the juvenile court idea, detention facilities are inadequate, there 
are not sufficient treatment facilities in the juvenile court or community, there is a 
need for more psychiatric time, the people comprising the community must be edu- 
cated to the function of the juvenile court, and the salary scale is inadequate are to 


25 See Green, The Concept of Responsibility, 33 J. Crim. L. & CRIMINOLOGY 392-94 (1943). 
2° BLocH AND FLYNN, op. cit. supra note 12, at 317. 
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be found scattered throughout the literature. While any one or all of these short- 
comings may exist with respect to any particular juvenile court, however, there is 
no evidence convincingly to show that if these defects were remedied, juvenile courts 
in general would be able to do a better job in preventing recidivism in children who 
had once been found to be delinquent. In fact, much of the evidence appears to be 
exactly to the contrary.*” Even so, ameliorative measures might still be justified on 
the ground that the juvenile court would be able to perform its social-control function 
more adequately and more humanely. 

What, then, are some of the central issues in this conflict between the social- 
agency and the legalistic orientations of the juvenile court? 

First, the problem of the extent of jurisdiction of the juvenile court has been 
debated on two fronts: what relationship does it bear to other courts; and what type 
of cases should legitimately come before it? The problem of the relationship of the 
juvenile court to other courts was considered in the often-quoted case of People v. 
Lattimore. There, the Illinois Supreme Court reviewed and affirmed the criminal 
court conviction of the defendant while she was still a ward of the juvenile court, 
upholding the lower court’s jurisdiction in these words:** 

The Juvenile Court is a court of limited jurisdiction. The legislature is without 
authority to confer upon an inferior court the power to stay a court created by the consti- 
tution from proceeding with the trial of a cause jurisdiction of which is expressly granted 
to it by the constitution. . .. It was not intended by the legislature that the juvenile 
court should be made a haven of refuge where a delinquent child of the age recognized 
by law as capable of committing a crime should be immune from punishment of violating 
the criminal laws of the state, committed by such child subsequent to his or her being 
declared a delinquent child. 


The problem is still widely-debated, however, and generally arises in one form or 
another when a child of juvenile-court age commits a capital offense. One solution 
has been to make the juvenile court independent by creating state-wide juvenile 
courts systems, as has been done in Connecticut, Rhode Island, and Utah. But it 
will take more time to determine where this system has improved the administration 
of juvenile justice.” 

With respect to the types of cases that should come before it, there has been a 
tendency throughout its history for the juvenile court to assume jurisdiction over most 
cases involving children—often, it is asserted, more than it could satisfactorily handle. 
Thus, adoption, unmarried mothers, mother’s pension, and sometimes divorce cases 
have been lodged in the juvenile court, as it has extended its aegis over cases of 


27See W. Heaty anp A. BRONNER, TREATMENT: AND WHAT HappeNnep AFTERWARD (1939); E. 
Powers AND H. Witmer, AN EXPERIMENT IN THE PREVENTION OF JUVENILE DELINQUENCY: THE CaM- 
BRIDGE SOMERVILLE YouTH Stupy (1951); Dunham and Knauer, The Juvenile Court and Its Relation 
to Adult Criminality, 32 Soctac Forces 290 (1954); Diana, Is Casework in Probation Necessary?, Focus, 
Jan. 1955, p. 1; Adamson and Dunham, Clinical Treatment of Male Juvenile Delinquency: A Case Study 
in Effort and Result, 21 Am. Socio, Rev. 312 (1956); R. W. England, What Is Responsible for Satisfactory 
Probation and Post Probation Outcome?, 47 J. Crim. L., C. & P.S. 667 (1957). 

*8 People v. Lattimore, 119 N.E. 275, 362 Ill. 206 (1935). 

*° See Rubin, State Juvenile Court: A New Standard, Focus, July 1951, p. 103. 
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dependency and neglect as well as delinquency. As noted above, this tends to 
confuse the juvenile court’s function. 

The practice of handling cases unofficially is another matter about which much 
controversy has raged over the years. This practice is extremely variable among 
juvenile courts, as certain juvenile courts handle no cases unofficially, while others 
may handle the bulk of their cases in this manner. The arguments advanced in 
support of the practice is that it is in keeping with the juvenile court’s basic treat- 
ment philosophy; it keeps the child from having a court record; it enables pro- 
fessional opinion other than that of the judge to influence the case; and it saves the 
time and energy of the judge for the more serious cases. On the other hand, it is 
argued that the practice conduces inefficiency in that it diverts judicial attention to 
cases that should be handled by other agencies; it weakens the juvenile court’s 
authority in the more serious cases; and it confuses any criteria which attempt to 
distinguish between court and noncourt cases and discourages other agencies from 
developing and devoting their resources to the prevention of delinquency. It almost 
goes without saying that the practice makes meaningless any attempt to report 
statistical comparisons between communities as to the frequency of delinquency. 

Another problem confronting every juvenile court judge is that of balancing the 
welfare of the child, in accordance with the juvenile court’s basic philosophy, against 
the protection of the community. This issue has not been articulated very clearly 
in the past, but recently it has received greater attention as it has been brought more 
sharply into focus.*® While it might be argued, in the spirit of Adam Smith’s 
economic theory, that securing the welfare of the child will insure best the welfare of 
the community, this is not likely to have much appeal to those persons who have 
been injured in some fashion by the acts of a child. They may demand retribution 
and even revenge, which to them is justice. In fact, it is extremely doubtful that the 
aims of protecting and securing the welfare of the child can ever be completely 
realized until a sizable majority of the people in any community understands and 
accepts the basic philosophy of the juvenile court. This widespread lack of public 
rapport accounts for the perennial charge that the juvenile court is “coddling young 
criminals.” Even if the necessary public understanding were brought about, how- 
ever, the issue would still have to be faced as to how to deal most effectively with 
delinquent behavior in achieving both the welfare of the community and that of 
the child. 

Another problem, as yet not adequately explored, concerns the limitations of in- 
dividualized treatment within an authoritative court setting. While it has been 
accepted by many enlightened persons that punishment per se secures no beneficial 
results to the person or to the community, it is also becoming increasingly clear 
that our treatment techniques do not accomplish what we would like. In this area, 
however, our knowledge is quite deficient. We cannot well distinguish between 


®°See STANDARDS FOR SPECIALIZED Courts Deatinc WitH CuHiLtprEN 2 (U.S. Children’s Bureau, 
Dep't of Health, Education, and Welfare Pub. No. 346, 1954). 
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those cases that might benefit from some form of psychotherapy and those cases 
that will not. Nor can we distinguish between those cases in which delinquency will, 
in any event, be arrested and those in which help is needed. Then, too, no matter 
what “treatment” disposition the court may use—probation, foster home-placement, 
referral to a treatment clinic, or commitment to an institution—the fact remains that 
it is likely to be viewed by the child and his parents as punishment and not treat- 
ment, although these devices probably afford a more individualized and progressive 
scheme of punishment than various kinds of treatment per se. There is, finally, 
some doubt as to the validity of one assumption of treatment philosophy seldom men- 
tioned in the literature—the assumption that the child facing the therapist is either 
not thinking or, if he is, he is freely entering into cooperation with the therapist 
to achieve a cure. With delinquents, nothing could be farther from reality. For 
quite often, the delinquent “patient” is not only thinking, but thinking of how he 
can beat this “rap”; and in trying to do so, he will not hesitate to attempt to manipu- 
late the therapist, who will have to be steeped in a knowledge of the delinquent’s 
world if he is not to be duped. 

These issues must all be resolved if the juvenile court is to fulfill a valid legal 
function.*" Ideally, the juvenile court would be independent of other courts, with 
its jurisdiction carefully defined by law. The law would, for the guidance of the 
juvenile court, carefully and precisely define the specific acts for which a child could 
be held as a delinquent. At the intake desk, a complaint would be registered with 
the appropriate evidence to support the contention that an act of delinquency had 
been committed. The gathering of such evidence would be primarily a police task, 
in which assistance might perhaps be rendered by a probation officer of the juvenile 
court. The probation officer, the police, and the juvenile court referee would decide 
whether or not the evidence was sufficient to warrant a delinquency petition. If not, 
the child would be dismissed with a warm, friendly attitude; if the evidence was 
sufficient, however, the child would be held either in the custody of his parents or 
guardian or in a detention home for a juvenile court appearance. 

When brought before the juvenile court, after a very short detention period, 
the first task of the judge would be to inform the child and his parents of all their 
legal rights according to law, particularly their right to legal counsel and appeal. 
The judge would then hear the evidence and find whether or not the child had 
committed a delinquent act. The judge, before determining the disposition of the 
case, would then confer with those professional members of his staff who had 
worked on the case to determine if some consensus had been reached among them 
as to which available disposition would serve best to secure both the welfare of 
the child and protection for the community. He would then pronounce the dis- 
position that had been decided in consultation. Such dispositions even though mild 
and humane, would bear a punishment and not a treatment label. The atmosphere 


*1 In constructing this legal image, the focus here is primarily on delinquency cases and excludes other 
kinds of cases handled by juvenile courts. 
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of the juvenile court at all times would be formal, dignified, and authoritative. The 
judge, as representative of community authority, would always attempt to impress 
the child and his parents with the gravity of the situation and the consequences 
that would likely ensue if such act or acts were repeated. Such a juvenile court 
would have no facility for clinical treatment of the child, for it would be recognized 
that treatment can be carried on only when a case is not being adjudicated. Nor 
would it indulge in the unofficial handling of cases. For it should be clear that if 
no delinquent act has been committed, the taking of any action with reference to 
the child is a violation of his rights, unless the child and/or his parents request help 
—and in that event, he and/or they would be referred to the most appropriate 


available agency. 


IV 
Conrtict oF IMaceEs—A New Opportunity 


The proponents of these two images—the social-agency and the legalistic—which 
have here been delineated have been engaged in ideological battle over the juvenile 
court during its sixty years of existence. To be sure, the social-agency image has 
been the more dominant and aggressive, although in recent years, the balance has 
swung back somewhat toward the legalistic image.** The conflict of these images, 
however, still clearly appears in juvenile court attitudes and the decisions of the 
various judges as they seek to cope with the cases before them. A slight ironical 
twist may be seen when an eminent judge describes the juvenile court as comparable 
to a hospital or clinic where the “sick” patient is diagnosed, hospitalized, treated, and 
discharged, while a well-known social worker states that the juvenile court is first 
a court where legal responsibility is established specifically by law with respect to 
certain behavior and conditions of children and adults.** 

The clash of these two images in the history of the juvenile court has been of 
crucial significance, because it tends to force a re-examination of all theories con- 
cerning the etiology of delinquent behavior, as well as theories concerning the most 
effective ways of handling delinquents to produce the desired results. It has brought 
the juvenile court to what one critic, drawing an analogy from the field of mechanics, 
has termed “dead center,” where no force can move it either way and it slowly 
grinds to a dead stop!** Whether “dead center” or some other phrase best describes 
the present situation of the juvenile court, however, is beside the point; the fact still 
remains that the juvenile court has not demonstrated the accomplishments which 


®®See, e.g., PauL W. Tappan, Comparative SurvEY ON JUVENILE DeitnqueNcy (1952); Killian, 
The Juvenile Court as an Institution, 261 ANNALS 89 (1949). Over thirty years ago, Eliot saw the need 
to separate judicial and treatment functions. See Eliot, The Project Problem Method Applied in 
Indeterminate Sentence, Probation, and Other Re-educational Treatment, in Tue Cuicp, THE CLINIC AND 
THE Court 102 (1925). 

** pW. Alexander, Of Juvenile Court Justice and Judges, in NPPA YEARBOOK 157, 192 (1947). 

** Auice Scorr Nutr, THE JUVENILE CouRT AND THE PuBLIC WELFARE AGENCY IN THE CHILD WEL- 
FARE ProcraM (U.S. Children’s Bureau, Dep't of Health, Education, and Welfare Pub. No. 327, 1949). 

®° McCrea, Juvenile Courts and Juvenile Probation, 3 N.P.P.A.J. 385 (1957). 
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would justify the faith of its founders. But the present situation of the juvenile court 
might well afford a unique opportunity—that is, the opportunity to sponsor and 
encourage scientific research inquiries to answer some of the pressing questions that 
this clash of images has produced. Both the spirit and tradition of the juvenile 
court make it possible to do this. 

Lack of space limits a detailed discussion here, and so only a few problems suitable 
for research can be suggested. There is a great need to determine how the juvenile 
court can be made most effective, both as an instrument of social control in the 
community and as an instrument for arresting delinquent behavior in youth. Let us 
consider this experiment: We hear from many sources that a delinquent child 
needs psychological treatment and not punishment. Therefore, let us set up a well- 
equipped clinic, with the best-qualified personnel that it is possible to obtain, even 
at the expense of paying them salaries somewhat higher than the prevailing scales 
in the community. When such a clinic is established, from the signed complaints 
coming to the juvenile court, one child would go to the clinic for appropriate treat- 
ment and one would go to the juvenile court, which would function exclusively as 
a legal tribunal, using the dispositions available to it. The clinic would only take 
enough cases to insure an adequately-sized sample, previously agreed upon. Two 
to three years after treatment, a follow-up study would be made on both juvenile 
court and clinic cases, primarily to determine if the subjects still continued their 
delinquent behavior or were in any way dependent problems for the community. 
The writer strongly suspects that there would be no significant differences in out- 
come between the juvenile court and clinic cases because of the almost universally- 
overlooked fact that clinic treatment may be useful in only certain types of cases. 
If the clinic succeeded with certain kinds of cases, they might be hidden in the 
figures and would be balanced by those cases in which a favorable adjustment would 
have been effected regardless of the disposition made. This suggests that success- 
fully treated cases are those that would recover if nothing were done. 

There is need also to determine the relative merits of the different disposals avail- 
able to the juvenile court and the kind of cases that might respond most appropri- 
ately to each. Similarly, there is need to determine, if possible, the significance of 
the impact of the court experience upon the child: Will it be more crucial to certain 
children coming from some segments of society than to other children from 
other segments? In evaluating each study, a two-faceted standard would be em- 
ployed: does the child continue his antisocial behavior as an adult; and/or does the 
child continue to have a socially-unacceptable dependent status as an adult? 

These research suggestions are only a few of the tacks that the juvenile court 
might pursue to help ease itself from its present static position. Research might 
also promote the divestiture of the built-in egocentric protective mechanisms that 
are found iu certain juvenile courts and direct attention once again to the problem 
of the child and the task of transforming the juvenile court into an effective agency 
for the social control of youth. 





JuveniLe Court 527 


There would hardly seem to be any dispute among professionals in the crim- 
inological field that a philosophy of treatment and reformation is of a morally 
higher order than is a philosophy of punishment; there is less certainty, however, 
about the views of the general public on this matter. But regardless of public 
attitudes, the question of how far and under what circumstances the reward-penalty 
system of a society can be modified is most crucial. For it would seem that in any 
kind of social structure, there will always be certain persons who cannot and will 
not be accommodated. Some of these persons will be so-called criminals, and the 
central sociological task is to discover, if possible, what their minimum number 
should be and then to determine the best social arrangements to keep their num- 
ber at this level. With respect to juvenile delinquents, this probably represents the 
“hard core” which fails to respond to any therapeutic approach. 

The juvenile court, most markedly of all our agencies for handling socially- 
aberrant individuals, has adhered to the philosophy of treatment and reformation, 
with the lofty ideal of safeguarding, almost at any cost, the welfare of the child. 
While this ideal is eminently praiseworthy and expressive of the humanitarian 
quality of American culture, the question can, however, and should be raised as 
to whether the existing social-agency-type juvenile court has succeeded in creating 
the most appropriate conditions for arresting a child’s misconduct and for providing 
him with those personality strengths that will enable him to adjust to the com- 
munity in a socially acceptable manner. This is a question, it is submitted, that 
merits the most careful and thoughtful examination. 

In this paper an attempt has been made to portray two idealized conceptions of 
the juvenile court—the social-agency and the legalistic—the nature of the conflict 
between them, and the resultant state of rigidity into which it has become frozen. 
While the social-agency image has been the most dominant and aggressive, the 
legalistic image still remains with us in many juvenile courts, hidden in the 
traditions of the criminal law. The future of the juvenile court hinges upon our 
capacity to analyze carefully the issues in this conflict in order that we may devise the 
type of institutional procedure—in conformity with our existing knowledge—that 
will best insure both protection for the community and essential personality strengths 


for our youth. 





SENTENCING UNDER THE MODEL PENAL CODE 


Pau W. Tappan* 


I 

It is the purpose of this paper to analyze the forms of prison sentencing and 
their relationship to parole, with special reference to provisions in the Model Penal 
Code of the American Law Institute. Underlying the tentative Code drafts, there 
are, of course, certain conceptions concerning what are appropriate objectives of the 
penal law. Put summarily, the provisions relating to sentencing and treatment are 
predicated on the assumption that the law should endeavor to protect society as 
fully as may reasonably be possible, both by measures of general and individual pre- 
vention and by the rehabilitation of offenders. It is further conceived that penal 
and correctional provisions should be designed to safeguard offenders against 
excessive and arbitrary penalties. 

Patently, however, the form and duration of treatment required by different 
offenders vary considerably with such factors as the age, personality, offense, and 
prior social and criminal history of the individual and with the sociocultural con- 
text. The significance of such influences must be taken into account, both in the 
provisions of law and in their implementation. It appears, therefore, that a model 
code should be so formulated as to harmonize somewhat disparate treatment ob- 
jectives.’ It should be designed also to facilitate an effective performance by judges 


*B.A. 1934, Clark University; M.A. 1935, Ph.D. 1940, University of Wisconsin; LL.B. 1943, New 
York University; J.Sc.D. 1945, Columbia University. Member of the New York bar; Professor of Law 
and Sociology, New York University; Fulbright Lecturer, University of Melbourne, Australia, 1958; 
Associate Reporter, American Law Institute’s Model Penal Code. Consultant, Commission on Organized 
Crime, American Bar Association, 1950-52; Member Advisory Committee of Experts on the Prevention of 
Crime and the Treatment of Offenders, United Nations, 1952. Author, DeLinquENT Gir-s IN CourT 
(1947), Sociococy oF INHERITANCE (1948); JuvENILe DeLinquency (1949), THe Hapiruat Sex 
OFFENDER (1950); co-author [with Francis E. Merrill, H. Warren Dunham, and Arnold M. Rose], Soctat 
ProsLems (1950). Editor, ConreMporaRy Correction (1951). Contributor to criminological, legal, 
sociological, and psychiatric periodicals. 

*Mopet Pena Cope § 1.02(2) (Tent. Draft No. 2, 1954) sets out “the general purposes of the 
provisions governing the sentencing and treatment of offenders” as follows: 

“(a) To prevent the commission of offenses; 

(b) to promote the correction and rehabilitation of offenders; 

(c) to safeguard offenders against excessive, disproportionate or arbitrary punishment; 

(d) to give fair warning of the nature of the sentences that may be imposed on conviction of an 
offense; 

(e) to differentiate among offenders with a view to a just individualization in their treatment; 

(f) to define, coordinate and harmonize the powers, duties, and functions of the courts and of 
administrative officers and agencies responsible for dealing with offenders; 

(g) to advance the use of generally accepted scientific methods and knowledge in the sentencing and 
treatment of offenders; 

(h) to integrate responsibility for the administration of the correctional system in a State Department 
of Correction [or other single department or agency].” 
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and correctional authorities in adapting legal norms to individual offenders so as 
to achieve these goals. 

In attempting to develop provisions well-designed to accomplish such objectives 
as these, serious difficulties inhere—in particular, the intrinsic limitations of the 
correctional tools at hand, the persisting inadequacy of our knowledge about the 
efficacy of the methods that are employed, and the conflict among reputable authori- 
ties on quite fundamental issues of means and ends. To achieve an effective balance 
of methods and goals has been a major objective of the Code Reporters during the 
past six years—an objective that, with the help of legal and correctional authorities, 
they will continue to seek to realize during the remaining years of the project. 

Let us look briefly at the development and forms of sentencing that are employed 
in the United States and then at some of the central provisions of the Code. 


II 

Serious semantic difficulties are involved in the analysis of the problems of 
sentencing and parole. The nomenclature generally employed is quite misleading. 
There can be little doubt, indeed, that much of the confusion that may be found in 
the critical literature in this field stems, on the one hand, from the loose and con- 
flicting terminology of sentencing and, on the other, from the peculiarities in the 
historical evolution of sentencing and parole practices. 

The definite-sentence system was, in origin, a product of classical criminology, 
with its emphasis upon equality and certainty of punishment expressed in the 
establishment of prescribed sanctions for every crime according to its seriousness. 
Its primary aim was deterrence, and only incidentally did it purport to remedy the 
arbitrary abuses that had characterized the preclassical practice of wide judicial dis- 
cretion. The classical policy of prescribed terms was adopted in the French Penal 
Code of 1791 and soon spread in both civil and common-law countries. Only 
twenty years later, however, the excessive rigidity of the system had been recog- 
nized, and it was modified in the Code of 1810 and by subsequent laws of 1824 
and 1832, which permitted a measure of judicial discrimination in sentencing in 
accordance with mitigating or aggravating circumstances. During the same period, 
there also developed the marking and grading system—first in British penology and 
then in the reformatories in the United States—and the practice of allowing “good 
time” reduction of imprisonment—first in New York in 1817—both of which re- 
duced the definiteness of correctional sentences. 

A more significant change in the definite-sentence system, however, came with 
the development in the late nineteenth century of conditional-release measures, 
innovations that made obsolete the original and ostensible meaning of the definite 
sentence. Parole and the indeterminate sentence, while two quite distinct penological 
concepts, have become very closely interdependent in the course of their develop- 
ment. Parole was initially applied to young offenders under indeterminate sentences 
at the Elmira (New York) Reformatory in 1869, but it was extended to adult 
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prisoners in Ohio in 1884 and thence spread rapidly to other jurisdictions, where it 
was employed in connection with definite as well as indeterminate sentences. In- 
deed, in 1900, although only eleven jurisdictions had enacted indeterminate-sentence 
laws, twenty had adopted parole.? In the definite-sentence states, laws were drafted 
rendering prisoners eligible for conditional release upon the expiration of some 
part of their sentences. The effect of this was, in fact, to create another form of 
indeterminate sentence in which the maximum term was fixed at the time of com- 
mitment and the minimum term was some fraction thereof or a prescribed number 
of years dictated by a general provision of the penal law relating to parole eligibility. 
This differed from the indeterminate sentence primarily in that under the latter, 
both the minimum and the maximum terms are expressed in the sentence of the 
court within a range prescribed by law. 

Today, there are eleven jurisdictions that employ this much modified, but still- 
called, definite sentence almost exclusively and eight others that use it prepond- 
erantly. Good-time laws, too, have been enacted in all states save California. Ac- 
cordingly, except for the unusual case where a crime may require the imposition of 
a mandatory term without privilege of parole, the offender convicted of a felony and 
sentenced to a “fixed term” in fact faces an indefinite period of imprisonment, with 
a possibility of parole or early release on good time within that term. 

The indeterminate sentence originally meant a term without a maximum or min- 
imum length. It was in this sense that Z. R. Brockway and other penological idealists 
of the late nineteenth century used the term in their agitation for a sentencing 
system aimed at protecting society by controlling the offender for a period of un- 
limited duration.’ The view that offenders should be imprisoned until reformed 
appears to have derived largely from Italian positivistic criminology of this period. 
The influences of legalism and realism were powerful enough, however, to prevent 
the enactment of this form of indeterminate sentencing. Concern for personal 
liberty, skepticism concerning administrative decisions about prisoner reformation 
and readiness for release, insistence upon the preservation of some measure of 
deterrent emphasis, and other such factors, undoubtedly, led, instead, to a system— 
indeed, a complex of systems—in which maximum terms were generally employed. 

At the Elmira Reformatory, where the relatively indeterminate-sentence system 
was first established, this involved a term not greater than that prescribed by the 
penal law for the crime involved; but release could occur whenever the offender was 
believed to have reformed. As sentences of indefinite duration came to be imposed 
upon adult felons, minimum as well as maximum terms were generally employed. 
And eventually, the indeterminate concept was translated into a variety of sentencing 
and release practices that bore no real resemblance to the principle of complete 
indeterminacy that had earlier been espoused by the criminological positivists. In 
fact, as will be seen, the indeterminate sentence has come to mean quite different 


* 4 U.S. Dep’r or Justice, ATrorney GENERAL’s SurvEY OF RELEASE PROCEDURES 20 (1939). 
*Z. R. Brockway, Firry Years or Prison Service 126 (1912). 
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things in the several jurisdictions. One of the anomalies of sentencing law and 
practice is, however, that in many jurisdictions where this system has been adopted, 
the sentencing judge may, if he chooses, set the minimum and maximum terms so 
closely together that the result approximates that of the old, now obsolete, definite- 
sentence systems; and, thus, if he so desires, he may make parole impossible. 
Today, the partially-indeterminate sentence—in which the minimum and maxi- 


mum terms are fixed by some agency within statutory limits—is employed in commit- 
ting felons in a majority of jurisdictions. It is used exclusively—except for life-im- 


prisonment terms and death sentences—in eight jurisdictions and preponderantly in 
an additional twenty-two. In 1950, thirty-eight states and the District of Columbia 
provided for the imposition of indeterminate sentences in some cases, and such sen- 
tences were actually employed in 57.6 per cent of prison terms in 1950,* as compared to 
46.6 per cent in 1940.° 

Analysis of the relevant statutes in the penal codes of the several jurisdictions 
points up the wide diversity of law and practice in the sentencing process. Table 
one indicates the major locus of sentencing power both in those jurisdictions that 
employ preponderantly the indeterminate sentence and in those in which the so-called 
definite sentence is mainly used. But the table reveals the variations only partially, 
for in some jurisdictions, definite, partially-indeterminate, and fully-indeterminate 
sentences are all used.® In effect, however, these sentences tend to devolve into 
some indeterminate form whose upper and lower limits are set by law, court, or 
administrative agency. It will be noted that in a few jurisdictions, the statutes them- 
selves indicate precisely the sentence which the court must impose; elsewhere, statu- 
tory limits are prescribed, but the specific terms of the sentence are determined by 
the judge, the jury, or an administrative agency in accordance with the legal pro- 
visions of the particular jurisdiction. In the definite-sentence jurisdictions, the 
minimum term is ordinarily determined by a general provision of the penal law, 
as has been remarked; in a few jurisdictions, however, no minimum term at all is 
prescribed, and the parole board is, therefore, empowered to release at any time. 

The introduction of the indeterminate sentence and parole has had important 
consequences in practices of prison-sentencing and retention. One has been the 
considerable diversification of sentencing methods, apparent from table one. Another 
has been the establishment in certain jurisdictions of what seem unnecessarily 
high permissible terms, even if they are designed to constrain repetitive offenders. 
This may, perhaps, be interpreted as the persistence of an idealistic and largely 
anachronistic theory of unlimited control that was implicit in the completely 
indeterminate sentence principle. More likely, however, a single massive prison 


*U.S. Bureau oF Prisons, Dep’r oF Justice, PRisonERS IN STATE AND FEDERAL INsTITUTIONS, 1950, 


table 27 (1954). 

®U.S. Bureau oF THE CENsus, Dep’r OF CoMMERCE, PRISONERS IN STATE AND FEDERAL PRISONS AND 
REFORMATORIES, 1940, table 18 (1943). 

* This table and an analysis of its implications appears in Mopet PENAL Cope 26 ef seq. (Discussion 
Draft No. 2, 1953). 
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TABLE I 


AUTHORITY FOR SETTING SENTENCES 


Indeterminate Sentences 
Fixed by Statute: 
Idaho,* Indiana, Iowa," Kansas, Michigan,” Nevada, New Mexico, Ohio 


Fixed by Judge within Statutory Limits: 
Arizona, Colorado, Connecticut, Illinois, Maine, Massachusetts, Michigan, Minnesota," New 


Hampshire, New Jersey, New York, North Carolina, North Dakota, Oregon,* Pennsyl- 
vania, Utah,‘ Vermont, Wisconsin,4 Wyoming, District of Columbia 

Fixed by Jury within Statutory Limits: 

Georgia 

Fixed by Administrative Agency within Statutory Limits: 

California, Washington, West Virginia 


Definite Sentences 

Fixed by Statute: 

Mississippi 

Fixed by Judge within Statutory Limits: 

Delaware, Florida, Louisiana, Maryland, Montana, Nebraska, Rhode Island, South Caro- 
lina,° Federal 

Fixed by Jury within Statutory Limits: 

Alabama, Arkansas, Kentucky, Missouri,° Oklahoma,® Tennessee, Texas, Virginia 

Fixed by Administrative Agency within Statutory Limits: 

South Dakota 

*No minimum term is fixed in these jurisdictions. In addition, there are nine others (Connecticut, 
Indiana, Kansas, Maine, Maryland, New Jersey, Ohio, Pennsylvania, and Wisconsin) where no minimum 
term is fixed for reformatory prisoners. 

*In this jurisdiction, the minimum term is set by the court, while the maximum term is fixed by law. 

° The parole board is empowered to release at any time in these jurisdictions. 

“In this jurisdiction, the minimum term is fixed by law, while the maximum term is set by the court. 
sentence is rather designed to incorporate not only a period of imprisonment— 
perhaps a long one—but also; . ‘od of parole supervision and, if necessary, a 
further reimprisonment for violauon, perhaps with reparole. Such provisions for 
very high sentences have been especially characteristic in a few jurisdictions where 
the volume of crime is large. Furthermore, offenders can be retained in prison until 
the end of their maximum terms under these high sentences, since it has been held 
that parole is a matter of grace and may be withheld or revoked at the unfettered 
discretion of the authorities. Thus, individuals in these jurisdictions are subject to 
the possibility, and often to the fact, of greatly extended imprisonment.’ Elsewhere, 
much lower sentences are imposed for similar crimes.’ Indeterminate sentences— 


™See Mover Penat Cove 114-24 (Tent. Draft No. 5, 1956). 

®See U.S. Bureau oF Prisons, Dep’r or Justice, Prisoners RELEASED FROM STATE AND FEDERAL 
INstITUTIONS, 1951, table 5 (1955), in which the differences in duration of imprisonment for each of the 
major felonies is given according to jurisdiction. The median duration of imprisonment for robbery 
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and, for that matter, definite sentences, too—accordingly, can be quite abusive in 
effect. 

Another significant consequence of the introduction of parole has been a re- 
distribution of powers relating to sentence and correction. Duration of imprisonment 
is determined not by statute or court alone, but, to a great and—as the institution 
of parole has evolved—an increasing extent, by the paroling authority. Within 
the range of the court’s sentence, administrative discretion has become controlling— 
patently, a large power where the range of sentences is wide. This has been 
justified on the ground that the determination of the time when the offender is 
ready for release can better be made on the basis of his response to treatment and 
his plans for freedom than it could at the time of sentencing. The validity of this 
position is incontrovertible. What has not so commonly been recognized, perhaps, 
is the fact that where sentence lengths are great and parole board discretion is 
unlimited, the result may be unreasonably protracted imprisonment. Effective 
sentencing and parole policy, therefore, requires a nicely-balanced distribution of 
authority between the legislature, the courts, and the paroling agency, in which terms 
are high enough, but not excessive, and the paroling authority is soundly guided in 
the discharge of its function. 

Contemporary appraisals of sentencing and correction practices reveal that the 
current methods of distributing power are something less than completely felicitous. 
Two general criticisms are common, the most frequent, perhaps, being that disparity 
of sentences exists not only from one jurisdiction to another, but within any juris- 
diction from one offender to another similar offender. While the virtues of in- 
dividualization of treatment are generally acknowledged, there is a strong suspicion 
that the prevailing variations are quite arbitrary, reflecting differences between stat- 
utes, individual judges, and parole commissioners more largely than those between 
the offenders with whom they deal. Criticism is also directed against the excessive 
length and differences in duration of imprisonment. 

As has been suggested above, the problems involved in sentencing and release 
practices are too subtle relative to the present state of criminological knowledge and 
opinion to permit arrival at firm and simple solutions. Even the basic objectives of 
correction raise dispute among reputable authorities: What ends should be sought 
through the sentencing and treatment of different types of offenders? To what 
extent is it feasible to attain them by the measures that are available? Relative to 
the personality of the offender, the seriousness of his crime and his threat to the 
community, and society’s need for deterrence, how should he be sentenced and how 
long incarcerated? 

The contrariety of expert opinion about sentencing procedures and their effects is 
well illustrated by the views lately expressed by the National Probation and Parole 


ranged from ten months in Maine to seventy-five months in Indiana. For aggravated assault, the range 
was from eight months in Colorado to forty-five months in Illinois. For all offenses, the lowest median 
was nine months in Vermont; the highest, thirty-five months in Illinois. 
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Association, an organization that has taken considerable interest in these matters. 
The 1955 draft of the Association’s Standard Probation and Parole Act provided 
that maximum terms of prison sentences should be fixed by law rather than by 
the courts and that the court should have the discretionary power to impose either 
a minimum term up to one-third of the statutory maximum term or no minimum 
term at all.° In a statement endorsed by the Association’s Advisory Council of 
Judges in 1956 opposing the sentencing provisions of the Model Penal Code of the 
American Law Institute, however, this group took the view, quite opposed to the 
Standard Act, that the judge should be empowered to fix the maximum term and 
that there should be no minimum term.’® This position was rationalized on the 
ground that where maximum terms are prescribed by law, they tend to be too high 
and that the length of imprisonment is directly related to the length of maximum 
terms. Attention will be given to this view below. Also in 1956, the Assistant 
Director of the Association in an article on sentencing in its official journal, took a 
position different from either of these, proposing “a uniform provision under which 
the courts would commit for the statutory maximum [a term prescribed in the 
article as fifteen years, apparently without regard to the offense] without a mini- 
mum.” And in the same issue, the legal counsel of the Association expressed a 
policy view differing from all the diverse ideas reflected in the Association, submitting 
that there should be return to a system of definite sentencing.’* He argued here, as 
is done elsewhere in the literature, that imprisonment is shorter where definite sen- 
tences are used and that legislation should focus primarily on the goal of reducing 
the length of commitments. 

The relationship of the length of imprisonment to the length of sentences is a 
matter of great importance, of course, about which more should be known than can 
be gleaned from a superficial inspection of the mass data collected by the various 
jurisdictions. Unfortunately, too easy inferences have been drawn from the available 
material, sometimes conclusions that are quite misleading.’* It may be useful to 
scrutinize some of these data, with a view to more accurate appraisal of their 
significance. 


®° NPPA, STANDARD PRoBATION AND ParoLe Acr § 12 (1955). Commentary on this section revealed 
a widespread divergence of views among the committee members who participated as to whether there 
should be a minimum term and whether the limits of the sentence should be fixed by the judge or by law. 

2° See Att, MopeL PenaL Cope, MEMORANDUM FoR Apvisory CoMMITTEE app. B, at 5-8 (1957). 

1 Rector, Sentencing and Corrections, 2 N.P.P.A.J. 352, 357-58 (1956). 

12 Rubin, Long Prison Terms and the Form of Sentence, 2 id. at 337 (1956). Rector said: “I do not 
agree with Mr. Rubin in his conclusion that the indeterminate form of sentencing is less compatible with 
modern correctional philosophy than is the definite sentence and that it should be abolished. The 
similarity in practice between the two forms shows clearly that the principle of the indeterminate 
sentence is sound and that the solution to our difficulty is in further improving the use of the indeterminate 
form of sentence by the courts and parole authorities rather than in abandoning it.” Rector, supra note 
11, at 355. 

18 | behind the relatively simple statistical data for each State, and among States, lies an intricate, 
complex webbing of criminal codes, sentencing practices, and parole laws and policies, extremely difficult 
to unravel.” U.S. Bureau or Prisons, Dep’r or Justice, Prisoners RELEASED FROM STATE AND FEDERAL 
INSTITUTIONS, 1951, at 8 (1955). 
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In table two appear the figures most recently published by the Federal Bureau 
of Prisons on what seems to be a reasonably representative variety of jurisdictions 
employing definite sentences; indeterminate sentences in which the maximum term 
is fixed by statute, including two jurisdictions where a paroling authority determines 
the time of release and discharge; and indeterminate sentences in which the maxi- 
mum term is fixed by the court. The table offers data on the lengths of prison terms 
being served in 1950, including not only detailed figures on the seventeen jurisdic- 
tions listed, but also summary figures for all definite and indeterminate sentences 
being served that year. The table also provides general data on the length of im- 
prisonment before the first release of offenders discharged in 1951 and percentage 
figures for the cases in which discharge was on parole. It is believed that a number 
of propositions may be drawn from this material: 

Definite sentences imposed by courts in the United States are of shorter duration, 
of course, than the maximum limits of indeterminate sentences: only thirty-two per 
cent of the definite sentences were in excess of five years, as compared to sixty-seven 
per cent of indeterminate sentences. This contrast reflects the different policy base 
of the definite-sentence system. Shorter average duration of imprisonment is also 
characteristic under definite sentences, although the difference is not great: a median 
of twenty months, as compared to a median of twenty-four months under in- 
determinate sentences. The difference can be accounted for, in considerable part, 
however, by the greater proportion of offenders in the indeterminate-sentence juris- 
dictions who are retained in excess of five years, particularly in certain crucial juris- 
dictions. 

Closer analysis reveals that thirteen of the fifteen southern jurisdictions of the 
United States use definite sentences primarily. Only five other, relatively non- 
populous and noncriminal, jurisdictions are similarly committed to definite sentences. 
Clearly, it is characteristic of the southern states to use low sentences and to imprison 
offenders for relatively brief periods. That shorter incarceration should be attributed 
to the employment of definite sentences itself, however, does not necessarily follow. 
Undoubtedly, a factor of major importance is the relatively more limited use of 
probation in the southern jurisdictions, so that “good cases” more commonly are im- 
prisoned for short terms and are held only briefly. Furthermore, the data on certain 
of these southern jurisdictions—e.g., Florida and Louisiana—reveal that where crime 
is deemed a serious problem, the authorities are reluctant neither to employ high 
terms in a considerable number of cases nor to retain such offenders for extended 
periods in prison. It should be observed further that in several of the definite- 
sentence jurisdictions, a relatively large proportion of minor offenders are held in 
high-term penal institutions, their early release affecting the median imprisonment 
data to some extent.’* Finally, it may be noted that those jurisdictions that use pri- 
marily indeterminate sentences, in those cases in which they do employ definite 


%* The Federal Bureau of Prisons observes that this is particularly characteristic in Maryland, Dela- 
ware, and Rhode Island. 7d. at 7. 
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TABLE II 


SENTENCE LENGTHS AND Time SERVED" 





Sentence Lengths: Definite Sentences and Maximum Terms of Indefinite | Time Served before First 
Sentences, 1950 Release, 1951 Per- 
nae _| centage 
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®U. S. Bureau or Prisons, Dep't or Justice, Prisoners 1x State AND Feorrat Instrrutions, 1950, tables 29 and 30 (1954); U. 
8. Bureau or Prisons, Dep't or Justice, Prisoners Reteasep From Stare ann Fenerat Instirvit0ns, 1951, state tables (1955). 

bMaximum term fixed by statute; release and discharge dates by paroling agency. 
sentences, impose similarly high terms on such prisoners.'® Definite sentences and 
the retention of definite-sentence prisoners, accordingly, are not necessarily brief. 

Indeterminate sentences are employed for the majority of prison commitments, 
it will have been noted in table one, in nearly all of the jurisdictions that are pro- 
gressive in their correctional orientation—as well as in some that are not, of course. 
It is striking to observe from the federal data that six jurisdictions—California, 
Illinois, New Jersey, New York, Ohio, and Pennsylvania—are responsible for nearly 
thirty per cent of all prison commitments in the United States and for nearly one- 
half of all indeterminate sentences. These are all indeterminate-sentence jurisdic- 

18 See U.S. BuREAU oF Prisons, Dep’r or Justice, PrisoNneRs IN STATE AND FEDERAL INSTITUTIONS, 
1950, table 29 (1954)—particularly the definite terms imposed in Illinois, Indiana, lowa, Kansas, Massachu- 
setts, Ohio, North Carolina, and West Virginia. 
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tions; they are also populous and urban jurisdictions of the eastern and north-central 
regions (except for California), where the volume of crime is large and where public 
and official consciousness of the problem is acute. It is highly significant—although 
scarcely surprising—that these jurisdictions, especially California, Illinois, New York, 
and Pennsylvania, not only employ high sentences, but display the highest rates 
of median prison retention and the highest proportions of offenders retained over 
five years, as compared to the country as a whole. Obviously, they weigh very 
heavily, indeed, in the over-all data on lengths of sentence and of incarceration. 

The national picture of sentencing and imprisonment is highly colored, then, by 
a dozen southern jurisdictions, where terms are low, on the one hand, and a half- 
dozen northern and eastern jurisdictions, on the other hand, where sentences are 
high, prison populations large, and a large proportion of offenders are retained for 
extended periods. It should be observed, too, that the duration of imprisonment in 
these latter jurisdictions is increased by two other factors that are in contrast with 
the South: Probation takes the best cases in these jurisdictions, where probation 
resources are relatively good, the more dangerous and recidivous offenders being im- 
prisoned for high terms. Moreover, in several of these jurisdictions, many of the 
less serious felons are incarcerated in county and local institutions, so that state prison 
data indicate longer average and median retention than would be the case if all 
felons were covered."® 

We come now to a comparison between indeterminate-sentence jurisdictions 
where the maximum terms are prescribed by statute and those where the maximum 
terms are fixed by the courts. It appears, again, that facile inferences about the rela- 
tionship between the length of imprisonment and maximum sentences are quite 
inaccurate. Unfortunately, data for Michigan are not available, but for the other 
jurisdictions that employ statutorily-prescribed maximum terms, the maximum 
sentences are higher, as one should anticipate, than those where judges fix the 
terms. The data for 1951 reveal, in fact, that where the maximum term was pre- 
scribed by law, ninety-one per cent of the sentences were for five years or more and 
sixty-six per cent for ten years or more. In those jurisdictions where the judges fixed 
the maximum term, however, only sixty-seven per cent of the sentences were for 
five years or more and forty-two per cent for ten years or more. Yet, it will be 
observed in table two, comparing the two categories of jurisdictions, that where the 
penal law prescribes the maximum terms, the median lengths of actual imprisonment 
are lower and the percentages of offenders actually serving in excess of five years 
are smaller than is true in the group of jurisdictions where the maximum terms are 
fixed by the courts.’ Neither the statutory determination of maximum terms nor 
higher maximum terms themselves, therefore, necessarily result in a longer duration 


1° The Federal Bureau of Prisons notes that this is true especially in New York, Ohio, and Pennsylvania. 
U.S. Bureau or Prisons, Dep’t oF Justice, Prisoners RELEASED FROM STATE AND FEDERAL INsTITUTIONS, 
1951, at 7 (1955). 

17 The median period of imprisonment is over twenty-four months also in Massachusetts, North 
Carolina, and West Virginia, other jurisdictions where the court fixes the maximum term. 
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of imprisonment. This is not to deny, of course, that the jurisdictions which employ 
statutory maximum terms differ from those where maximum terms are fixed by the 
courts or from those where definite sentences are used. On the contrary, it should 
be emphasized that length of imprisonment is related to local and regional character- 
istics of crime and public opinion, rather than merely to the type of sentencing system 
or to the length of terms imposed by the courts. 

It should also be observed that in each of the jurisdictions, except lowa and 
California, where statutory maximum terms are employed, eighty per cent or more 
of released offenders in 1951 were discharged by parole.'"* This may be compared 
to 55.9 per cent of parole discharges for the country as a whole. Among definite- 
sentence jurisdictions, only Arkansas exceeded this average, and only Louisiana and 
Montana came close to it; half of the definite-sentence states discharged fewer than 
thirty per cent of their prisoners on parole. This points up the fact that in these 
jurisdictions, definite terms are still looked upon as the length of time that prisoners 
are expected to serve, and offenders are released generally without the advantage 
of planning, guidance, or control. In the indeterminate-sentence jurisdictions, on the 
other hand, particularly in those where statutory maximum terms are employed, 
parole is looked upon as a normal consequence of imprisonment. 


Ill 


The American Law Institute has given critical attention to the problems of 
sentencing and treatment, seeking to arrive, in its Model Penal Code, at a policy 
that might achieve the legitimate ends of correction with increasing effectiveness. 
Among other issues, special consideration has been devoted to the problems raised 
in this paper. The result has been the formulation of certain tentative policy 
conclusions and draft provisions that are set forth summarily below. It is not 
possible within the limitations of space available here fully to detail the reasoning 
on which these have been based, but the following general proposals have been 
made relative to prison terms and parole.’® 


A. Graded Felonies With Minimum and Maximum Terms 


Felonies are graded into three categories according to their seriousness, with 
sentences of indeterminate length for each category. The maximum terms for 
ordinary offenders would be uniformly prescribed by statute, while the minimum 
terms would be fixed by the court within a limited range established by law,” as 
indicated in table three. 

That prison sentences should be indeterminate in length appears entirely justifiable 
on the basis of experience and reason. How long the offender should be imprisoned 


181J.S. Bureau or Prisons, Dep’r oF Justick, PRISONERS IN STATE AND FEDERAL INSTITUTIONS, 1950, 
chart 6 (1954), based on releases in 1951. 

1® For more extensive treatment, see especially Mopet Penat Cope §§ 6.01, 6.06 (Tent. Draft No. 2, 
1904); §§ 6.09A, 305.10, 305.12, 305.13, 305.22, and commentary thereon (Tent. Draft. No. 5, 1956). 

2° 1d. § 6.05(2) (Tent. Draft No. 7, 1957) provides for a term without a minimum applicable at the 
discretion of the court to young adult offenders. 
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‘ TABLE III 
Orpinary TERMS FOR FELONS 
Minimum Maximum 
| Grade of Felony (fixed by court) (fixed by law) 
first degree one to ten years life imprisonment 
second degree one to three years ten years 

third degree one to two years five years 


cannot be precisely determined in advance, but should be related to his behavior and 
attitude in the correctional situation. Furthermore, the range between minimum and 
maximum terms should be sufficiently wide to adjust the treatment period to the 
ostensible requirements of th~ individual and the community. The so-called definite- 
sentence system, as noted above, could provide a range of term through establishing 
the minimum term at some fraction of the sentence. But this is an artificial and 
awkward, not to say mechanical, means by which to achieve indeterminacy. It 
would, moreover, tie the duration of minimum and maximum terms rigidly to- 
gether, so that no adjustment could be made in the former without alteration of the 
latter. The only major argument, in fact, that has been adduced for this obsolescent 
form of sentence is that definite terms result in shorter incarceration. As we have 
seen, however, it is badly simplistic reasoning to infer that such a result proceeds 
automatically from a system of definite sentencing as such. The spread between 
minimum and maximum terms should be determined, instead, by considerations 
appropriate to each, rather than by an inflexible formula that controls one through the 
other. 

The classification of felonies and graduated sanctions into three categories is 
based upon the well-established principle that penalties should be gauged generally 
to the extent of the offender’s threat to the community, so as to permit a sufficient 
length of treatment and custody. This gradation of indeterminate sentences is 
believed to provide as discriminating a classification of the differences in the serious- 
ness of crimes and in the requirements for long-term treatment as can be justified 
at the time of sentencing. Such a set of categories would, moreover, provide a 
simplicity of system that should contrast remarkably with the diversity of limits 
that has developed ad hoc in our prevailing penal law. It would avoid the in- 
vidious variations in terms that are imposed upon offenders of similar sort and 
remove, thereby, a substantial basis for the sense of injustice that erodes the spirit 
of many prisoners. The establishment of uniform maximum terms prescribed by 
statute at each level would go further still to eliminate the chaos of disparate sen- 
tences produced by the present law as it is administered by judges whose value 
systems differ markedly. Courts would still, however, retain wide powers to de- 
termine sentences by selecting between fine, probation, and imprisonment; by 
reducing the grade of crime where appropriate; by choosing between ordinary 
and extended terms;” and in fixing the minimum term. 


*1'The terms discussed in this paper are those applicable to the ordinary felon. The Code, however, 
also provides for extended terms that may be imposed, in the discretion of the court, upon “persistent 
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The power to fix maximum terms, while it may be cherished by some courts, 
has proved too costly a restriction upon the legitimate province of correctional ad- 
ministration. Along with the wide disparity in sentences it conduces, judicially- 
determined maximum terms have afforded poor guidance to parole decisions—some 
prisoners being held too briefly because the court-imposed maximum term either 
required or appeared to suggest brief retention; others, too long because of the 
persuasive power implicit in extreme terms that have been fixed by a judge. Hence, 
it has been concluded that professionalized parole authorities should be entrusted with 
the discretion to limit or extend imprisonment within the range of flexibility pro- 
vided by reasonable maximum terms established in the law. 

As to the duration of maximum terms, it is clear that, while these should be 
sufficiently high to provide adequate social safeguard, they should not encourage 
abusive prison retention and hopelessness among prisoners. A determination as to 
the optimal length of prison terms is necessarily based, in part, upon arbitrary 
judgments which, as present penal law makes obvious, vary greatly in different 
times and places. The Code proposals do, however, reflect a careful appraisal of 
present sentencing in the United States and of the periods of imprisonment that 
eventuate under the sentences imposed. It is believed that the common use of life 
imprisonment-terms, terms of twenty, twenty-five, and fifty years, and of very high 
consecutive terms is unnecessary and undesirable, the more especially where non- 
violent felonies are involved.2* They produce desperation in prisoners, without 
sufficient compensating gains in deterrence, so far as one can discover. The Code 
maximum terms for such felonies are lower than those prevailing in a number of the 
jurisdictions that employ an indeterminate-sentence system; yet, they should afford 
sufficient protection proportioned to the seriousness of the crimes involved. Fur- 
thermore, the Code looks toward release to parole when it appears that the offender 
may safely be discharged from prison. Thus, the thrust is toward early release of 





offender[s],” “professional criminal[s],” “dangerous, mentally abnormal person[s],” and “multiple 
offender[s],” as defined in id. § 7.03 (Tent. Draft No. 2, 1954), when it is believed that such terms are 
necessary for the protection of the public. But the court must find specified circumstances to exist in 
order to impose the extended terms. It appears that a wider judicial discretion is required in fixing the 
length of such terms, and the judge is given authority to set both minimum and maximum terms within 


these ranges: 


Grade of Felony Minimum Maximum 
first degree ten to twenty years life imprisonment 
second degree one to five years ten to twenty years 
third degree one to three years five to ten years 


2? Each of the six jurisdictions referred to in the text above provide by statute for maximum terms of 
twenty years to life imprisonment for a large number of felonies. In Illinois, 126 crimes are pun- 
ishable by terms of ten years or more, 34 by terms of twenty years or more. In California, the comparable 
figures are 83 and 21. Maximum terms of ten years or more were imposed in 84.9 per cent of prison 
sentences in California in 1950, 74.2 per cent in Ohio, 63.2 per cent in Indiana, 49.1 per cent in 
Pennsylvania, 30.8 per cent in New York, 26.4 per cent in Illinois, and 18.6 per cent in New Jersey. 
Also, high consecutive terms are commonly assessed by the courts, a practice that would be carefully 
controlled under id. § 7.06. 
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those who do not offer a substantial threat of violation.2* On the other hand, an 
offender could be held for a long period, either when his crime was violent or when 
his criminal history or personality appeared to justify the use of an extended term.”* 

Minimum terms under the Code would be fixed by the judge within statutory 
ranges which, except for felonies of the first grade, are rather low. The matter 
of minimum terms, their use and length, is controversial, owing, in part, to the clash 
of positivistic theory, on the one hand, and demands of social defense, on the other. 
In most jurisdictions, however, as has been seen, minimum terms have been deemed 
a matter of practical expedience. Thus, even where they are not established by law, 
they are commonly applied, in fact, by administrative practice. It is believed that 
minimum terms should be employed for adult offenders in the interest of general 
and individual prevention. They should be low enough to provide reformative 
incentive, and in many cases, they need be no higher than is required for the prison’s 
program of classification, brief treatment, and parole preparation. This can be 
accomplished in something less than a year ordinarily—a one-year minimum term, 
less good-time earnings. In other cases, however, it is quite clear at the time of 
sentence from the offender’s record and character that a higher minimum term 
should be fixed, both to assure a sufficient period of treatment and as a matter of 
general deterrence. The court itself should have power to set much higher mini- 
mum ‘terms, for it is at the time of sentence that the gravity of the crime is publicly 
assessed and prevention receives its proper emphasis. But for less serious offenses, 
such minimum terms need not be high. It is only in the case of violent felonies, 
therefore, that the Code provides a considerable latitude in the setting of the mini- 


mum, 
B. Separate Mandatory Parole Term 

A “parole term,” distinct from the term of imprisonment, is introduced as a 
part of the sentence of the court, and parole planning and supervision is employed 

287g. § 305.13 (Tent. Draft. No. 5, 1956) provides a series of criteria for determining date of 
release on parole: 

“(1) Whenever the Board of Parole considers the release of a prisoner who is eligible for release on 
parole, it shall order his release, unless the Board is of the opinion that his release should be deferred 
because: 

(a) there is substantial risk that he will not conform to the conditions of parole; or 

(b) his release at that time would depreciate the seriousness of his crime or promote disrespect for 
law; or 

(c) his release would have a substantially adverse effect on prison discipline; or 

(d) his continued correctional treatment, medical care or vocational or other training in the institution 
will substantially enhance his capacity to lead a law-abiding life when released at a later date.” The 
section provides that the certain specified considerations and data should be taken into account in 
arriving at the release decision. 

At a number of other points in the Code, criteria have been formulated to guide decision—e.g., in 
the sentencing provisions. Sce id. §§ 7.01-7.05 (Tent. Draft No. 7, 1957). On the value of articulating 
criteria in the penal law, Professor Wechsler, Chief Reporter on the project, has said: “. . . the develop- 
ment of statutory norms, mediating soundly between rule and discretion, represents one of the greatest 
long-range needs of the entire field. The lack of such norms and of attention to the ways in which 
they might be formulated may well be one of the important reasons why legislative participation in this 
field, when it comes, so often is harsh and unsatisfactory.” 

** See note 21 supra. 
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in all cases released from prison. These represent two significant departures in 
sentencing and treatment practice. The Code will avoid the anomaly inherent in 
present laws in which parole is carved out of the prison sentence, whereunder “good” 
offenders are released early to face long supervision, “bad” ones retained throughout 
most or all of their terms to be released with little or no supervision. Under the 
Code proposal, when the parole authority released the prisoner for the first time, 
this would terminate the prison term assessed by the court. Every offender would 
then be submitted to an indefinite parole term, with a maximum duration of five 
years, a term from which he could be discharged earlier by the board.”> Before such 
discharge, however, he might be returned to prison to serve a portion of the parole 
term if his parole was revoked for violation. 

It is contemplated that most circumstantial and first offenders who displayed no 
serious abnormality or aggression related to their crimes and who responded well 
to treatment would be released early from prison and, under similarly favorable 
circumstances, discharged early from parole. Dangerous and repetitive offenders 
could be held long enough to assure community protection and would be subject to 
control and reimprisonment if necessary, even after the specifically institutional 
phase of the sentence had been terminated. In many jurisdictions, the effect of this 
should be to abbreviate imprisonment of a considerable proportion of offenders, as 
has previously been suggested, while a minority of more dangerous and recalcitrant 
criminals would be subject to longer control than they are today in some—especially 
southern and New England—jurisdictions. 

It may be clear that the orientation of the Code provisions for the handling 
of release and parole differs from that of the traditional pattern under which many 
prisoners are retained in prison by reason of the fear of parole boards that they 
might violate parole. This anxiety is understandable under existing parole systems 
that measure board achievement by violation rates. Boards assume no responsibility 
for the consequence where offenders are discharged by operation of law without 
supervision, whereas they are expected to make few “mistakes” in releasing indi- 
viduals on parole who may offend while under supervision. Under the American 
Law Institute plan, however, parole boards would face a different issue than they 
do now: The question would be when rather than if the offender should be released 
on parole. Over-all parole violation rates might very possibly be higher, since some 
men would be paroled who today are discharged at the end of their terms without 
supervision. Yet, if parole has any virtue as a form of correctional case work in 
contributing to the conformity of released prisoners, fewer of these difficult offenders 
would recidivate. It is surely the major objective of correction, parole included, to 
reduce the total rates of recidivism rather than merely that of “good” cases. More- 


25 Mopet Penat Cope § 6.09A (Tent. Draft. No. 5, 1956) provides that: “An offender sentenced 
to an indefinite term of imprisonment in excess of one year .. . shall be released conditionally on parole 
at or before the expiration of his maximum sentence. . . .” Relative to discharge from parole, id. 
§ 305.15 provides: “A parolee is eligible for discharge from parole upon the satisfactory completion 
of his minimum parole term less reductions for good behavior. . . .” 





SENTENCING UnpER Moper Pena Cope 543 


over, the performance of the average offender should improve under a system in 
which sound criteria guide the determination of parole release. 


IV 
In light of the diversity of law and practice that has been noted and the disparity 
of views that have been expressed, the complexity of the issues that are involved in 
sentencing and parole should readily be appreciated. While there is widespread dis- 
satisfaction with prevaling legislation and administration, there is little inclination 
among authorties either to agree on solutions or to look favorably upon innovations. 
The Code proposals will be controversial, therefore, but it is hoped that they may 
play some significant role in our common efforts to achieve the multiple ends of 
correction more effectively. Critical evaluations of the Code drafts by interested 
persons will be welcomed by the Code Reporters. 





A CRITIQUE OF THE MODEL PENAL CODE 
SENTENCING PROPOSALS 


Wit C. Turnsiapu* 


The effort of the American Law Institute in the drafting of a Model Penal Code 
is one that deserves the attention not only of the bench and the bar, but of those 
in the field of criminal correction, and, sooner or later, the leading organizations of 
the lay community. It is the kind of effort that is made only at rare intervals, and it 
may well have an impact that will last for generations. All of these factors render 
critical examination urgent, to ensure that the final product will reflect the best 
thinking available and conform with the goals of progress. 

With this realization, the National Probation and Parole Association has, since 
the initiation of the Code project, endeavored to elicit the opinion of those in the 
correctional field on its various proposals, particularly those dealing with sentencing 
and correction. It has, through meetings and the submission of briefs, presented the 
distillate of this canvass to the Code Reporters, as well as to the ALI Council. 
Much of the material in this paper, indeed, is drawn from briefs, submitted or in 
preparation. 

It is not difficult for people dealing with correctional administration or reform 
to concur on certain general principles. All could agree, for example, that punish- 
ment is necessary, but that it should serve a constructive purpose. Opinions, how- 
ever, may well diverge when specific means of achieving this end are considered. 
It is to these matters, accordingly, that attention and energy must primarily be de- 
voted, so that through counsel and discussion, differences may be resolved, if possible, 
and an accord reached that will advance correctional work and the welfare of the 
country. 

The opinions expressed in this paper are those of the writer, but they are not his 
alone. They reflect, as well, the views of the Advisory Council of Judges of the 
NPPA, a group of leading trial and appellate court jurists drawn from all sections 
of the country, the Advisory Council on Parole of the NPPA, and various advisers 
from the field of correction who have studied the Code proposals. 


I 
IMPRISONMENT 


A. Maximum Terms 
The Code would prescribe maximum terms for felonies, to be automatically im- 


posed, as follows:* 
*AB. 1932, LL.B. 1934, Ph.D. 1935, University of Minnesota. Director, National Probation and 
Parole Association. Formerly Probation Director and Chief of the Juvenile Division, Los Angeles County 


Probation Department. 
2 Mover Penat Cope §§ 6.06, 6.07 (Tent. Draft No. 2, 1954). 
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Maximum Term— Maximum Term— 
Grade of Felony Ordinary Extended 
first degree life imprisonment life imprisonment 
second degree ten years ten to twenty years 
third degree five years five to ten years 


There is considerable evidence that the scale of prison terms employed in this 
country is too high. The number of prisoners is steadily growing not only absolutely, 
but also relatively to the general population.? This has resulted in the overcrowding 
of prisons and a more urgent need for additional facilities; and the pressure certainly 
will not abate unless means are found to change existing sentencing practices. A 
pattern of maximum terms lower rather than higher than those now prevailing must 
be sought. 

Experience indicates that prisoners can safely be released earlier than is generally 
the case, particularly if they are professionally supervised and helped while on parole. 
Experience further shows that many offenders now in prisons could safely have been 
granted probation if effective probation service had been available in the court which 
committed them. The scale of punishments under the proposed Code, however, 
conjures up a picture of the average offender as an extremely dangerous individual; 
it would deter judges from the use of probation, when the social need is to the 
contrary. What is required, instead, is a scale of punishments that will encourage 
the use of community correctional treatment and make parole a flexible tool, 
enabling earlier release at the discretion of the parole board. This would conform 
with the lessons experience has taught, and to this end, the Code should point. 

A statement by Professor Henry Weihofen in his book, The Urge to Punish, 
seems appropriate to quote and consider :* 

It is not only criminals who are motivated by irrational and emotional impulsions. 
The same is true also of lawyers and judges, butchers and bakers. And it is especially 
true on such a subject as punishment of criminals. This is a matter on which we are all 
inclined to have deep feelings. When a reprehensible crime is committed, strong emo- 
tional reactions take place in all of us. Some people will be impelled to go out at once 
and work off their tensions in a lynching orgy. Even the calmest, most law-abiding of 
us is likely to be deeply stirred. All our ingrained concepts of morality and “justice” 
come into play, all our ancient tribal fears of anything that threatens the security of the 
group. It is one of the marks of a civilized culture that it has devised legal procedures 
that minimize the impact of emotional reactions and strive for calm and rational dis- 
position. But lawyers, judges and jurors are still human, and objective, rational inquiry 
is made difficult by the very irrationality of the human mind itself... . It is time we 
Americans realized that we have probably the most ferocious penal policy in the whole 
civilized world. 


2 Compare N.Y. Prison Ass'n, THirp Report 358 (1847), and U.S. Census Orrice, STATISTICAL 
View or THE UniTED States, A CoMPENDIUM oF THE SEVENTH CENsus table CLXXIX (1850), with 
U.S. Bureau oF Prisons, Dep’r or Justice, NATIONAL PRISONER STATIsTICs, PRISONERS IN STATE AND 
Feperat Instrrutions, 1956, table 1 (1957). See also Rubin, Long Prison Terms and the Form of 
Sentence, 2 N.P.P.A.J. 377 (1956). 

* Henry WeIHOFEN, THE UrcE To Punisn 130, 148 (1956). 
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Parole boards have a considerable interest in the maximum terms prescribed. It 
is not sufficient to suggest that if a parole board considers a maximum term to be 
excessive, it can discharge the individual from parole, thus terminating the com- 
mitment altogether. There are several things that this overlooks. Most importantly, 
it is not the province of the parole board to exert absolute authority over the matter 
of the duration of a commitment, and it is not helpful to give it such authority. 
The judge should be equipped with a presentence investigation, just as the parole 
board should be equipped with a parole study, and like the parole board, he must 
exercise his discretion to implement the requirements of individualized treatment. 
If he fails to do so with respect to the maximum term, the parole board is deprived 
of the guidance of his judgment. Moreover, when faced with a very high maximum 
term, whether legislatively or judicially-fixed, the parole board, being a responsible 
body, accords it a measure of respect. Indeed, experience shows that the length of 
time during which the parole board keeps an offender institutionalized and super- 
vised is directly related to the maximum term that has been imposed. 

To avert excessively long imprisonment, therefore, two things are necessary: 
First, the judge must have a discretion to fix a maximum term less than that pre- 
scribed under the statute. Second, the scale of punishments must be reduced sub- 


stantially below its present levels. 


B. Extended Terms 

The extended terms proposed under the Code purport to serve a purpose some- 
what similar to that of the habitual-offender, repeated-offender, or recidivist statutes 
found in most jurisdictions. Their rationale is that among convicted offenders, there 
are those who constitute an especial danger to the community, or those who are 
particularly difficult to deal with in any ordinary therapeutic or custodial way; and 
this technique is supposed to furnish a suitable mechanism for sentencing such 
offenders. 

If the statutes exacting heavier penalties for recidivists actually operated in this 
manner, they would be unobjectionable. Experience, however, shows that they do 
not. It is notorious that the offenders who have been committed to extended terms 
under these statutes have not been the most dangerous, but more typically are the 
underlings of the rackets, the “small fry.” Almost all professional observers have 
concluded that these recidivist statutes have been inconsistently applied and are of 
little value. One commentator, for example, has said:* 


It can hardly be said that the popularity of this practice was, or is, due to the theoretical 
possibilities of deterrence and reformation inherent in such penalties. Whatever the belief 
was formerly, present knowledge does not support it. Rather, revenge, and protection 
gained by eliminating the culprit from society, seem to be the reasons for its continued 
use. ... It may be justly said that in the United States the recidivist laws have never 
been successful. 

“Brown, The Treatment of the Recidivist in the United States, 23 Can. B. Rev. 640, 664 (1945). 
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And another has written:® 


Evidence of the failure of the habitual offender laws has come from numerous sources 
during the writer’s inquiries into the problem. It adds up to a conclusion that nowhere 
do these statutes effectively control organized criminal enterprise. They simply do not 


touch the problem. 


Why is this so? For these reasons: The recidivist statutes play havoc with the 
orderly procedure of accusation, since the potential unjust penalities are avoided by 
the prosecutor in negotiations for pleas of guilty or in other ways. They similarly 


adversely affect trial procedures, involving the judge in negotiations regarding plea 
and sentences.® Moreover, they prejudicially affect sound jury procedures, resulting 
in a variety of rules for proving the prior offenses, with a confusion of effects and 
purposes in giving such evidence to juries or withholding it. The mandatory aspects 
of some of these statutes also deprive the courts of considerable discretion, essential 
to a sound penology, with respect to not only the limits of commitments, but also 
the use of probation. And, finally, they limit parole authorities in their discretion, 
because of the increase in minimum terms they prescribe. The result is a chronic 
“prison problem” in America, with a variety of destructive effects on the people 
imprisoned, on their families, and on correctional services. 

The present Code proposal wisely leaves the matter of the extended term within 
the discretion of the judge,’ a feature that is found in a number of the existing 
statutes as well. To be useful rather than destructive, however, such a statute should 
further do or attempt to do two other things: First, it should provide a definition and 
the legal criteria of “dangerous offender” which actually accords with the security 
needs of the community. Second, it should provide for the most efficient means 
of detecting such a “dangerous offender,” subjecting only him to the extended term, 
while excluding others, for whom the extended term would be excessive. 

It is felt that the present Code definition and apparatus do not provide effective 
instruments for these purposes. Here, again, however, it should be noted, issue is 
taken not with the objective, but rather with the means through which its attainment 
is proposed. The NPPA is currently formulating an alternative “dangerous offender” 
code provision which, it is believed, will be an improvement over the instant proposal 
and which, it is hoped, the ALI will study and draw upon. Like the Code proposal, 
it is based on the realization that the community will be ready to accept a more 
moderate sentencing structure for the ordinary offender if it is confident that the 
dangerous offender will not be free to prey on society. 


®Tappan, Habitual Offender Laws and Sentencing Practices in Relation to Organized Crime, in 
Orcanizep CrIME AND Law ENFORCEMENT 113 (1952). 

*These aspects of sentencing are treated more extensively elsewhere in this symposium. See 
Ohlin and Remington, Sentencing Structure: Its Effect Upon Systems for the Administration of Justice, 


supra p. 495. 
™Moper Pena Cone §§ 6.06, 6.07 and comment thereto (Tent. Draft No. 2, 1954). 
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C. Minimum Terms 


Law AND CoNTEMPORARY PROBLEMS 


The Code would prescribe minimum terms for felonies, as follows :* 


Grade of Felony 
first degree 
second degree 


third degree 


Minimum Term— 
Ordinary 
not less than one nor 
more than ten years 


not less than one nor 
more than three years 


not less than one nor 
more than two years 


Minimum Term— 
Extended 


not less than ten nor 
more than twenty years 


not less than one nor 
more than five years 


not less than one nor 
more than three years 


One of the truly destructive elements in present-day sentencing practice is the 
imposition of minimum terms, especially those which, at the discretion of the 
sentencing judge, may (in some states) be inordinately high. It must be recognized 
that a high minimum term limits parole flexibility and handicaps the entire cor- 
rectional process. Parole boards need the power to release the offender when his 
adjustment seems to them to warrant it. If the parole board does not have this 
power, then the commitment is obviously one of sheer punishment, depriving not 
only the individual, but the parole board—and, hence, the community—of the 
opportunity of applying what may be the most appropriate form of rehabilitation. 


D. Misdemeanants 

The Code prescribes sentences for misdemeanors and petty misdemeanors, too— a 
definite term of not more than one year, with parole seemingly impossible.* Again, 
the pattern of ordinary and extended and minimum terms is used, and its only 
apparent justification is one of symmetry with the proposals for felony commitments, 
since it is hardly related to correctional treatment. There is little to recommend a 
form of commitment which abolishes the possibility of parole even for minor 
offenders serving terms up to one year. Nor is it sound to conclude that parole 
cannot be used for such offenders, simply because it is little used at present. On the 
contrary, it is necessary for leaders in the judiciary and in the correctional field to 
make every effort to develop proper parole procedures in this area. Experiments in 
local parole are, in fact, being carried forward in a number of places, and workable 
systems are being devised. Most judges of lower criminal courts, moreover, vigor- 


ously endorse such systems. 


II 
PRoBATION 
The Code originally articulated what amounted to a presumption in favor of 
imprisonment and proposed a series of criteria which had to be met before proba- 
tion could be granted.’® It was the opinion of the Advisory Council of Judges of 
* Id. §§ 6.08, 6.09. 


5 Ibid. 
10 1d. § 7.01. 
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the NPPA, however, that the proposed criteria would deter rather than encourage 
the appropriate use of probation. Accordingly, in order to gauge the prevalent senti- 
ment not only in the immediate matter, but also as to the use of criteria in general 
—for they are widely employed elsewhere in the Code—a questionnaire survey was 
conducted among a number of judges of criminal courts located in different parts 
of the country, none of whom were members of the Advisory Council. 

Most of the judges who opposed the incorporation of criteria in the Code felt that 
they would either decrease a court’s latitude in the use of probation, or not affect it 
at all. But these judges criticized the criteria for other effects they would have as 
well. A number stressed the fact that the judge ought not to be circumscribed in 
the exercise of his discretion by any such detailed provisions. Some observed that 
the criteria might encourage unnecessary litigation, in that they would tend to en- 
courage defense counsel to attempt, in any given case, to place their clients within 
one of the categories in an effort to establish their right to probation. Several also 
pointed out that offenders would assume that they were entitled to probation as a 
matter of right if they could qualify under the criteria set forth, and the statute 
might, thus, encourage a rash of habeas corpus proceedings where probation had 
been denied. 

The view was expressed by a number of judges, too, that even if the criteria are 
proper for consideration by the judge, they should not be incorporated in the Code, 
since this might encourage their routine, mechanical use. Moreover, it was remarked 
that the criteria proposed do not embrace all of the cases in which probation might 
be appropriate. Furthermore, some of the specific criteria were questioned. One 


judge declared “they do not stress the court’s expectation of future reform strongly 
enough. They stress the past, not the future. They are negative, not positive.” 

In any event, Professor Wechsler, the Chief Code Reporter, and the ALI Council 
are redrafting the relevant provisions, taking these views into account, and the latest 
material appears to incline in a direction consistent with a more progressive use of 


probation. 
Ill 


PROCEDURE ON SENTENCE 
A. Mandatory Presentence Reports 
The Code contains a laudable proposal requiring a presentence investigation in all 
serious cases and in all cases affecting youth.’ This is a forward-looking step, and 
it merits widespread adoption. Only with a presentence investigation available can 
a judge confidently sentence on the basis of knowledge, rather than hunch. 


B. Confidentiality of Presentence Reports 


The Code provides that before imposing sentence, the court shall advise the 
defendant or his counsel of the factual contents and the conclusions of any presen- 
tence or psychiatric investigation and afford to the defendant an opportunity to 


11d. § 7.07(1). 
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controvert them.’* As is pointed out in the commentary, however, this provision 
is a controversial one. The NPPA’s Standard Probation and Parole Act deals with 
this matter as follows :'* 

The presentence report, the preparole report, and the supervision history, obtained 
in the discharge of official duty by any member or employee of the board, shall be priv- 
ileged and shall not be disclosed directly or indirectly to anyone other than the board, 
the judge, or others entitled under this act to receive such information, except that the 
board or court may in its discretion permit the inspection of the report or parts thereof 
by the defendant or prisoner or his attorney, or other person having a proper interest 
therein, whenever the best interest or welfare of a particular defendant or prisoner makes 
such action desirable or helpful. 


The information-gathering function of the probation and parole service is sup- 
ported by this provision, which enables the staff to assure persons providing informa- 
tion that it will not be routinely disclosed. This policy also supports the relationship 
of the probation or parole officer to persons under investigation or supervision by 
avoiding disclosures which might be damaging to the individual or cause recrimina- 
tion. A policy of routine or mandatory disclosure would have to be interpreted 
to informants and might inhibit the free disclosure of information that might othe r- 
wise be forthcoming. On the other hand, since it is desirable in certain situations to 
disclose a report or parts of it to the defendant or prisoner or his attorney, the 
Standard Probation and Parole Act authorizes the court, in its discretion, to make 
such disclosure or permit inspection. 


IV 


PAROLE 
A. Separate Parole Term 

Underlying the Code provisions regarding the length of terms is a proposed di- 
vision of terms—or a multiplication of terms—so that an offender faces two terms— 
one, a term of commitment, and the other, a wholly new concept, an additional term 
of parole.* That is, at the time of parole release, the term of imprisonment would 
come to an end and a parole term of a specified duration would commence. The 
minimum parole term would be at least one year or one-half of the period of time 
that the offender actually served in the institution, whichever were longer; the 
maximum parole term would be ten years or twice the period of time actually served 
in the institution, whichever were shorter. 

At the present time, in all states, a term of commitment embraces both the term 
of institutionalization and the term on parole. In other words, at present, a com- 
mitment of ten years may represent five years in the institution and five years on 
parole. But under the Code proposal, a ten-year term of which the offender served 
five years would actually be a term of five years plus a possible maximum term of 

* 1d. § 7.07(5). 


18 NPPA, STANDARD PROBATION AND PAROLE Act § 5 (1955). 
14 MopeL Penat Cope § 6.09A (Tent. Draft. No. 5, 1956). 
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ten years on parole, or a total of fifteen years. In fact, it would be possible for the 
so-called ten-year term to become a term of ten years (perhaps less one day) in an 
institution plus a term of ten years on parole, or a total of twenty years for a term 
which was actually designated as only ten years. 

Apart from lengthening the combined period of sentence, the proposed separate 
parole term is perhaps intended to afford a parole board a longer period of super- 
vision than is possible at present. The extension of parole terms, however, is neither 
necessary nor useful, for if parole is to succeed at all, it will in most cases be in two 
or three years. 


B. Mandatory Parole 

The Code proposes that all offenders shall be released on parole, and it seeks to 
accomplish this, as described above, by providing that when an offender is released 
from an institution, whether before or upon the expiration of his term of imprison- 
ment, a new separate term, the parole term, comes into being. The resultant univer- 
salization of parole is a sound goal, of course, but whatever possible gain might be 
achieved by this plan would largely be offset by the increase in the total term. It 
must be remembered that even under existing laws, where parole is a matter of 
discretion, not of right, there are jurisdictions in which sixty, seventy, eighty, and 
even over ninety per cent of releases are attained through parole. Moreover, under 
the Code proposal, not only the poor risks, but also the good ones might have their 
terms considerably extended, since both the minimum and maximum parole terms 
would be based on the amount of time served in the institution, and a parole board 
which might otherwise be inclined to release an individual at an early date—for 
example, perhaps after one year—might feel it necessary to postpone the granting 
of parole in order to increase the period of supervision beyond the automatic two 
years prescribed under the Code. Thus, a parole board could not grant an early 
release with a long parole period, even if this were indicated in a particular case. 

The Code proposal would, moreover, foster a mechanical approach to administra- 
tion. All too often, parole boards, like prisoners, become more concerned with 
arithmetic than with attitudes, more solicitous about calculating the term than pre- 
paring for release at the most beneficial time. 


C. Representation by Counsel at Parole Hearings 

The Code grants to a prisoner the right to consult with his own legal counsel in 
preparing for a hearing before the parole board. The provision was later amended to 
give the prisoner the right to be represented by counsel at the hearing."® The Stand- 
ard Probation and Parole Act, however, provides that “the Board shall not be re- 
quired to hear oral statements or arguments by attorneys or other persons not con- 
nected with the correctional system,”’® and this position is endorsed by most of 
the correctional and parole administrators in the country. The following comment 
which appears in the Standard Probation and Parole Act, explains its provision: 


8 Id. § 305.11(2). 
‘€NPPA, op. cit. supra note 13, § 22. 
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Improper activities of paid attorneys have done much to bring parole into dispute in 
many states. Some attorneys solicit business from prisoners, representing that they have 
influence to get paroles for a fee. The representation is, unfortunately, well founded in 
some states. Even attorneys who are members of the legislature present cases before 
some parole boards in spite of the fact that in doing so they may be exerting improper 
influence by reason of their power to oppose appropriations and policies of the state 
officers who compose the parole board. 

In general, it is undesirable to have attorneys or relatives and friends of the prisoners 
present when the parole board is interviewing him and discussing his potentialities for 
parole. But in order to hear the arguments and pleas of these persons, some parole 
boards hold special meetings at which they may appear, but at which decisions are not 
necessarily made. These meetings make it easier for board members to discourage such 
persons from attempting to interview them individually, a most undesirable practice. 


D. Criteria 

The Code declares that when the parole board deliberates, it shall order the 
release of a prisoner unless any one of four specified criteria exists.17 Boards of 
parole use many criteria and guides in arriving at their decisions, but the variety of 
situations and kinds of offenders are such that no simple guides, as are here pro- 
posed, are likely to be adequate or even substantially agreed upon. Furthermore, 
these criteria might be interpreted as creating a right to parole, inviting countless 
writs by prisoners whose paroles had been denied. 


V 


TREATING THE YOUTHFUL OFFENDER 

Several years ago, when Tentative Draft Number Three of the Code was first 
published, the field of correction, and especially of youth treatment, was alarmed at 
the proposals which, in effect, totally repudiated the ALI’s Model Youth Correction 
Authority Act. This Act, promulgated in 1940, had served as an effective tool for 
the organization of approximately ten equivalent authorities among the states and in 
the federal system. It was one of the most important incentives to a surge in 
philosophy, legislation, administrative organization, and expansion of services re- 
lating to youth treatment. At the request of the NPPA, the ALI, in April 1956, 
called a meeting of youth authority leaders from many parts of the country, who 
affirmed to the Code Reporters and the ALI Council their belief in the youth- 
authority idea. But when Tentative Draft Number Seven of the Code was presented 
to the ALI membership in May 1957, it was found to be essentially a statutory version 
of the proposals originally set forth in Tentative Draft Number Three."® 


A. Terminology 


The key term used in the Code proposal for a special part of court as well as for 
correctional services for youth is “young adult” or “young adult offender.” It would 
appear, however, that the preferable term is “youth” or “youthful offender.” Among 


17 MopEL PENAL Cope § 305.13 (Tent. Draft. No. 5, 1956). 
181d. §§ 4.10, 402.3, 6.05 (Tent. Draft No. 7, 1957); cf. id. at 2-4 (Tent. Draft No. 3, 1955). 
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the existing courts for offenders, those which deal with children are universally 
denominated juvenile courts; the others, dealing with adults, simply criminal courts. 
It is evident that the instant group of offenders is between the two—above juvenile- 
court age, but still minors (although there may be some control after an individual 
becomes twenty-one). Where intermediate courts or procedures have been established 
—for example, in New York and in the many jurisdictions with youth authorities— 
the term used is youth. This terminology accords with the realities of personality 
development, since the offenders are still in their adolescent period. 


B. Youth Court Organization 

The Code proposes supplemental provisions establishing a special part of court 
for “young adult offenders.”"* Based on general principles of judicial organization, 
which appear applicable here, however, it would seem best that a separate part not 
be established by statute. Certain very important procedural and substantive matters 
must be provided for with respect to the court procedure and disposition in youth 
cases, but none of these depends on the organization of a separate part. 

The establishment of separate parts, divisions, or courts for special purposes is 
a tendency which has had adverse effects on the efficiency and quality of not only 
the special courts, but the whole court structure. Experience has shown that special- 
ized courts or parts in general do not acquire the same status or receive the same 
budgetary support as do the courts of general jurisdiction. The pyramiding of 
courts also confuses administration as well as litigants. Moreover, where special 
courts exist, they necessarily compete for limited services, and the burgeoning vested 
interests become a barrier to effective admininistration and any reform. Consolida- 
tion, the obvious need sooner or later, thus becomes an extraordinarily difficult 
problem. Then, too, the variety of methods of selection of judges that prevails where 
special courts exist increases the difficulty of attracting the best men to the bench. 
Special judges, in addition, tend to be out of the mainstream of the regular judiciary. 

Nor are specialized courts or parts necessary to achieve the objectives contem- 
plated for the special part for youth; they can be achieved within a general court 
system. If the problem is one of additional judges, this can be solved. If the 
problem is one of obtaining judges with a specialization in one phase of the law or 
another, this, too, can be remedied through special assignment within the general 
court system. Establishing the special functions within the general court system, 
moreover, has an additional advantage, in that neither constitutional nor legislative 
changes are needed to meet new situations. Changes can be made within the 
judiciary itself and its organization. 

Accordingly, the NPPA has proposed that the ALI consider the plan of pre- 
scribing certain powers and procedures in the courts of general criminal jurisdiction; 
authorizing these courts to determine when and where a special assignment, which 
could be designated as a part or division, should be set up; and empowering it to 


1°74. app. A (Tent. Draft No. 7, 1957). 
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do so. This would enable the establishment of a special part, where indicated, 
without the need for a statutory change. Actually, only in the larger cities is there 
a sufficient volume of such work to warrant the establishment of such a division or 
part. 


C. Procedure and Jurisdiction 

The Code proposal of a special part of court for young adult offenders does not 
offer any special procedures for dealing with youth. It refers to approval of places 
for the detention of persons awaiting proceedings, to probation and other services, 
and to assignment of counsel. These are not new tools, however, and do not add 
greatly to existing procedures and techniques. There are sources in existing law, 
however, offering precedents for special procedures which have, in fact, proved quite 
effective and appropriate for youthful offenders. The New York youthful offender 
procedure, for example, which has been in existence since 1943,°° provides for a 
screening of offenders in the criminal court to determine which ones are suitable for 
treatment as a special noncriminal category, designated as “youthful offender.” 
About thirty-eight per cent of eligible youth have been dealt with in this way in that 
state. In addition to the noncriminal disposition, this procedure features an early 
investigation upon which the court, with consent of the youth, determines whether 
youthful offender procedure shall be applied; the sealing of the indictment and the 
protection of records; and the usual dispositions—probation, fine, commitment— 
except that the defendant is not deemed to have been convicted of crime, and where 
there is a commitment, its duration is limited. 

The Code proposes that in sentencing a young adult offender to the special term 
provided or in imposing any sentence other than one of imprisonment, the court may 
order that so long as he is not convicted of another felony, the judgment shall not 
constitute a conviction for the purposes of any disqualification or disability imposed 
by law upon conviction of a crime. It further proposes that when any young adult 
offender is unconditionally discharged from probation or parole before the expira- 
tion of the maximum term, the court may enter an order vacating the judgment 
of conviction. 

Although such provisions would seem to be quite progressive, they are, in fact, 
quite limited as compared with some existing provisions in a number of jurisdictions, 
and they fall short of the optimal provisions that could be proposed for youthful 
offenders. For one thing, they do not actually provide a noncriminal disposition; 
rather, they only avoid certain disqualifications which are the consequence of a 
conviction. All too often, however, we encounter the tragic experience of youthful 
offenders, many of whom are convicted of crimes which are the results of youthful 
impulse and not representative of a criminal pattern, youth who are headed for 
successful careers or respectable lives, whose future opportunities for professional 
work or satisfactory employment are grievously impaired, to their own detriment and 


2° NY. Crm. Cope § 913. 
21 MopeL Penat Cope § 6.05 (Tent. Draft No. 7, 1957). 
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to that of the community, by the existence of the criminal conviction which in- 
exorably follows them. This effect can be mitigated and the community, at the 
same time, can be amply protected by the provision that the disposition shall be 
deemed noncriminal, so that the youth may accurately say that he has not been con- 
victed of a crime. Expunging the record later on comes too late. 

Judge Sylvia Jaffin Singer, of the New York City Domestic Relations Court, for 
ten years assigned to the youth parts of the New York County courts wherein the 
youthful offender law was operative, writes as follows :”” 

The volume of cases I handled during those years ranged from 1200 to 1800 annually. 
The hope of noncriminal adjudication was in my experience a great incentive to rehabilita- 
tion in many instances. Many young people who were adjudged youthful offenders and 
not criminals were encouraged to try to keep their records clean. Many who adjusted 
themselves in the community came back to thank us for the consideration they had 
received and reported that their progess had been made possible by the absence of a 
crimina) record. 

To expunge the record after a youngster has borne it and been identified in the com- 
munity as a criminal, provides little help to him. The proposed code bids him fly but 
weights his wings so he cannot get off the ground. It would prevent some of the near 
miracles the judges in New York County have known. I cite merely one, a youngster 
originally charged with armed robbery ultimately adjudged a youthful offender who is 
now a physician after a distinguished record in college and medical scheol. None of this 
would have been possible had he been stigmatized with a criminal record at the age of 
sixteen when he perpetrated his criminal act. 


Under the New York plan, it should be emphasized, the determination of 
whether a youth shall be tried as a youthful offender is made at the outset of the 
proceeding. This is a desirable feature, as it puts the stamp on the proceeding at 
once, thereby facilitating all subsequent steps. It would be anomalous to attach a 
noncriminal disposition to a completely criminal proceeding. This determination 
also governs the applicability of a special commitment, limited to three years, which 
is prescribed for those who are retained for trial as youthful offenders. A recent 
statutory modification, enacted in 1956 but not yet in effect, would add that where 
the underlying act is a felony, a five-year indefinite term may be imposed.”* These 
terms seem practical. 


D. Organization of a Youth Authority 

As has been noted above, Tentative Draft Number Seven of the Code does what 
Tentative Draft Number Three proposed—it rejects the youth authority plan. It 
declares that an offender sixteen years of age or over but less than twenty-two years 
of age shall be committed to the custody of the Division of Young Adult Correction 
of the Department of Correction. One may agree with the present Code position 
that the power to sentence—that is, the power to select among probation, suspended 
sentence, fine, or commitment—should remain with the judge. When commitment 


** Letter from Judge Singer to author. 
*3.NLY. Unconsor. Laws § 4356 (McKinney 1957). 
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is determined upon by the judge, however, it should be to a “youth authority,” an 
autonomous administrative unit, either independent or a separate division in a state 
department, responsible for the whole youth correction program, including institu- 
tions, diagnostic facilities, and both state-wide leadership and assistance to communi- 
ties in crime and delinquency prevention. This authority should be authorized to 
receive commitments of youth beyond juvenile court age only, or to receive commit- 
ments of both minors outside of juvenile court age and juvenile court commitments; 
and a model act for youth treatment should authorize either of these forms. 
Although similar advances in the correctional treatment of adults is desirable, 
the specialization of the youth authority is vital. It should, therefore, not be necessary 
to increase the age level in order to embrace a wider group of individuals in a 
modern youth correctional program. 

The Code also sets up a Young Adult Division of the Board of Parole.?* Al- 
though such a plan has some realistic meaning for a board like the United States 
Board of Parole, with eight members, whose youth correction division has three 
members, for most boards this is not feasible. There are very few boards with 
more than three full-time members. A youth division of the board would, there- 
fore, consist of the same members as the adult parole board. It should, however, 
rather be a separate board of three members or more, depending on the volume of 
work, and it should be empowered to grant a parole at any time, as is true of all 
the existing youth authorities. 


VI 


CoNncLUSION 

A high proportion of sentences today are too long—twenty-five per cent are com- 
mitments of ten years or over.”* Such terms are inconsistent with present correc- 
tional knowledge and experience. They mislead the public as to the dangerousness 
of most offenders. Under the Code proposals, they would be lengthened, through 
the proposed maximum terms, minimum terms, parole terms, and other provisions. 

Montesquieu wrote: “As freedom advances, the severity of the penal law de- 
creases.”*® Public protection does not require and is not best served by a punitive 
penal code. Rather, one providing the framework for the fuller development and 
more effective application of correctional treatment is a better guarantee of public 
protection and, in the broader sense, of our freedom. 


% MopeL PenaL Cope § 402.3(1) (Tent. Draft No. 7, 1957). 

*51).S. Bureau oF Prisons, Dep’r or Justice, NATIONAL PRISONER STATisTICs, PRisonERS RELEASED 
FROM STATE AND FEDERAL INstITUTIONS, 1951, table 6 (1955). 

** Quoted in CHartes L. CHuTE anp Marjorie BELL, Crime, Courts, AND Propation 8 (1956). 





COMPARATIVE SENTENCING PRACTICE* 


HERMANN MANNHEIMt 


I 


INTRODUCTION 


Since this survey forms part of a symposium, it is essential clearly to define its 
exact scope. As other contributors have dealt with the general philosophical and 
technical aspects of the subject, treatment here will be largely confined to a statistical 
picture of recent developments in sentencing practice in selected European coun- 
tries. Naturally, the material at the disposal of the writer from English sources is 
more detailed than that from other countries. 

Judicial sentencing practice depends on a variety of factors, of which the following 
may be regarded as the most important—although not necessarily in the order of 
their enumeration: 

1. the state of the criminal law—the variety which it offers in the choice of 
sanctions and the scope it leaves to judicial discretion by providing minimum and 
maximum penalties, aggravating and mitigating circumstances, and lists of factors 
making for greater severity or leniency; 

2. other forms of legislative guidance regarding the choice of sanctions; 


3. the sources of information made available to the courts on the background 
of the offender by mandatory or discretionary presentence inquiries; 
4. the views of judges and magistrates on the value of available sanctions and 


their philosophy of punishment; 
5. guidance by courts of appeal or of cassation and the influence of ministerial 
circulars or of public prosecutors and counsel for the defense; 
6. the state of crime and economic conditions at a given time in a certain area; 
7. the state of public opinion concerning crime and punishment, and the influ- 


ence of the press; and 

* The material used for the preparation of tables one, two, three,«ix, seven, eight, nine, and ten was 
collected by the writer in the course of a wider research project financed by the London School of 
Economics and Political Science (University of London). The writer is greatly indebted to the School 
for this grant which enabled him to use the temporary part-time services of Mr. Alan Little, Mr. David 
T. Cairns, and Miss Mary Hicks. Thanks are also due to the Library of the Home Office, London, for 
kindly giving access to their volumes of Continental Criminal Statistics used for this survey. 

+ Dr.Juris 1912, University of Koenigsberg; LL.D. 1957, University of Utrecht. Hon. Director, 
Criminological Research Unit, London School of Economics and Political Science. Reader in Criminology, 
University of London, 1946-55; Professor of Criminal Law, University of Berlin, 1929-33; Judge, Crim- 
inal Courts and the Court of Appeal (Kammergericht), Berlin, 1923-33. Author, THe DitemMa oF 
Penat ReForm (1939), Socta Aspects or Crime IN ENGLAND BETWEEN THE Wars (1940), WAR AND 
Crime (1941), CRIMINAL JusTICE AND SoctaL Reconstruction (1946), JUVENILE DELINQUENCY IN AN 
Enc.isHh MippLteTown (1948), Group PropLeMs IN CRIME AND PUNISHMENT (1955), Great Britain in 
Tue TrAcHinc or CriminoLocy (1957); co-author, [with A. M. Carr-Saunders and E. C, Rhodes] 
Younc Orrenvers (1942), [with L. T. Wilkins] Prepicrion METHops IN RELATION TO BorsTaL TRAINING 
(1955). Co-founder and co-editor, British Journal of Delinquency. Contributor to periodicals. 
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8. the teachings of criminology and penology, and research in these fields.’ 


With some exceptions, it is impossible statistically to assess accurately the effect 
of each of these factors. Moreover, their importance may differ from country to 
country, and some of them do not exist everywhere. Some countries, for example, 
neither prescribe minimum penalties in their criminal statutes nor provide legislative 
guidance to their courts; others may know no presentence inquiries, no adult 
probation, no criminological research, and hardly any public opinion capable of in- 
fluencing sentencing policy. 

Despite considerable national differences, however, there were, at least in many 
countries of Western Europe, certain general features which more or less strongly 
determined the trend of sentencing practice towards the end of the nineteenth 
century. The principal ideas dominating the minds of European penal reformers 
at that crucial period of some fifty or sixty years ago were very simple, and they 
found their most forceful expression in the publications of the Union internationale 
de droit pénal (in German, Internationale Kriminalistische Vereinigung, or 1.K.V.), 
founded in 1888 by Franz von Liszt, Adolphe Prins, and G. A. van Hamel. There 
was, primarily, the conviction that imprisonment, by far the most frequent form 
of punishment at the time, had largely failed to reduce the crime rate, and in par- 
ticular the rate of recidivism.? The latter, as pointed out by Franz von Liszt,’ had 
risen in Germany from 25 per cent of those sentenced in 1881 to 57.7 per cent in 
1895, and it could be shown that the probability of relapse rose in proportion to 
the number and length of previous sentences. The reformers—on the Continent, 
the Union internationale; in England, a government committee, the so-called 
Gladstone Committee, which published its report in 1895*—accordingly, unanimously 
demanded fundamental changes in prison administration. And the International 
Penal and Penitentiary Commission, at its Ninth Congress in London, in 1925, had 
on its program® the question: “What measures could be taken, instead of imprison- 
ment, with regard to offenders who have committed a petty offence or an offence 
which does not constitute a danger to public security?” The answer was: 


The hope is expressed that every endeavor will be made to substitute other penalties 
in place of imprisonment for short terms. It is to be recommended notably that: 

1. The system of probation should be extended to the utmost extent. 

2. The power of the court to impose fines instead of imprisonment in suitable cases 
should be extended, and the machinery for payment of fines should be developed so as to 
eliminate as far as possible imprisonment in default of payment. 


For habitual and dangerous offenders and mentally abnormal persons, measures 
of preventive detention and similar measures of security had generally been intro- 


1See Mannheim, Some Aspects of Judicial Sentencing Policy, 67 Yate L. J. 961 (1958). 

* See the spirited attack on the whole system of criminal justice at the end of the nineteenth century 
by Franz von Liszt, Kriminalpolitische Aufgaben, 1889-92, reprinted in his 1 STRAFRECHTLICHE AUFSATZE 
UND VoRTRAGE 290, esp. 340 ef seq. (1905). 

* 2 id. at 241; see also 1 id. at 168. 

“Departmental Committee on Prisons, Report, Cmp. No. 7702 (1895). 

®See Necrtey K. Terrers, INTERNATIONAL PENAL AND PENITENTIARY CONGRESSES 157 (1949). 
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duced in the early decades of this century in several European countries, notably 
Great Britain, Norway, Belgium, Italy, and Germany. 

The over-all tendency was unmistakable, and, together with the general directives 
for the guidance of the courts included in several modern penal codes,® it was likely 
to be reflected in judicial sentencing policy. It is not surprising, therefore, to find 
in the national statistics a decline in the proportion of very short prison sentences 
and their partial replacement by fines and some form of probation, or sursis, as 
well as a decrease of very long prison sentences and the appearance of measures 
of security in their place. What is surprising, in view of the strength of the criticism 
of the old system, however, is that the change in judicial practice has, in some 
countries, not been much more striking than it appears to have been. The ex- 
planation may be, in part, that the new policy, with its new penalties and measures, 
has not yet stood the test of experience, in that it has not yet led to a general 
reduction in the crime rates—which may, of course, be attributable to events entirely 
beyond the powers of any penal system. In part, it may also be attributable to the 
failure of legislators and administrators in many countries to implement another 
of the resolutions of the London Congress of 1925:' 

Judicial studies should be supplemented by criminological ones. The study of criminal 
psychology and sociology, forensic medicine and psychiatry, and penology, should be 
obligatory for all who wish to judge in criminal cases. 

Such judges should devote themselves solely and permanently to criminal law and 
there should be sufficient opportunity for advancement in this branch. 

Courses of lectures should be established to complete their knowledge of criminology. 
They should have a full knowledge of prisons and similar institutions and should visit 
them frequently. 

The judge before determining the penalty should have a full knowledge of the physical 
and psychic conditions and the social life of the accused and the motives for the crime. 


The trial ought to be divided into two parts: in the first the examination and decision 
as to his guilt should take place; in the second one the punishment should be discussed 
and fixed. From this part the public and the injured party should be excluded. 


Twenty-six years after the London Congress, another international gathering 
of experts, organized by the United Nations Secretariat, was held in Brussels on 
the subject of the medicopsychological and social examination of offenders.8 A 
careful comparison of the papers read and the resolutions passed at these two gather- 
ings shows that, although progress has undoubtedly been made in the intervening 
period, it has been slower and more uneven than expected. Many of the old tradi- 
tions, dogmas, and prejudices still persist; and, in particular, comparatively little 
has been done in some countries to bring the teachings of criminology and penology 
nearer to the judges and magistrates, on whom the success of the new system so 
largely depends, and to provide adequate facilities for presentence investigations. 

*See Mannheim, supra note 1. 


* TEETERS, Op. cit. supra note 5, at 158. 
*For the full report on the Brussels Conference, see Int'l Rev. Crim. Policy, Jan. 1953. 
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The effect of these two factors, dogmatic difficulties and inadequate knowledge 
both of the personality of the offender and of the value of the various penalties or 
measures of security available, may be illustrated by reference to the fate of preventive 
detention in England between the introduction of the old double-track system in 
1908 and its replacement by the present single-track system in 1948. Dogmatic 
difficulties and, one might even say, prejudices have also prevented the wider ac- 
ceptance of the Anglo-American system of probation and of the division of the 
trial into two stages, as recommended by the London Congress of 1925; and this, 
too, may have greatly affected judicial sentencing policy. 

It is difficult to make a universally valid assessment of the effect of systems of 
remission and of the presence or absence of the indeterminate sentence. As will 
be seen, it has happened that judges, to counteract the shortening effect of the 
administrative system of remission existing in their countries, have tended to impose 
longer sentences than they would have otherwise done. With regard to the in- 
determinate sentence, all that can safely be said is that it has never been really 
popular in Europe. Nevertheless, various systems of absolute or relative indeter- 
minacy have been introduced in a number of countries, especially for habitual and 
mentally-abnormal offenders, and in some instances also for special groups of 
ordinary offenders, as exemplified by the relatively indeterminate Borstal sentence 
in the United Kingdom, with a minimum term of nine months and a maximum 
term of three years. And even less successful than the indeterminate sentence has 
been the movement in favor of treatment tribunals, or adult and youth authorities, 
of which there are none in European countries.’° 

Of the external events which influenced not only the crime situation and the 
penal system, but also judicial sentencing policy, the effect of the two World Wars 
would have to be considered. Whereas worthwhile information for the 1914-18 war 
is practically nonexistent, some material for the years 1939-45 has been presented in 
a volume on The Effects of the War on Criminality, published by the former In- 
ternational Penal and Penitentiary Commission."' While this publication was 
chiefly concerned with wartime changes in crime, a few data have also been given 
on sentencing. It is stated, for example, that in Belgium, under the influence of 
special wartime legislation and of public opinion, the proportion of prison sentences 
increased at the expense of fines.’* More detailed information is given for Den- 
mark, where the courts, owing to the special difficulties of the occupation period, 
adopted a firmer attitude to offenders. Thus, the proportion of sentences of arrest 
(for males) fell from 14 per cent of all cases in 1937 to 9 per cent in 1943, while that 
of imprisonment increased from 73 per cent to 80 per cent. Conditional suspension 


® For more extensive treatment of this subject, see Dep't or Soctat Arrairs, THe INDETERMINATE 


Sentence (U.N.Pub.Sales No. 1953.1V.28). 

10 See HERMANN MANNHEIM, CRIMINAL JUSTICE AND SociaAL RECONSTRUCTION 223 ef seq. (1946). 

11 INT’, PENAL AND PENITENTIARY ComMM’N, THE Errects oF THE War ON CRIMINALITY (1951), re- 
printed from IV Recuei pe DocuMENTS EN MATIERE PENALE ET PENITENTIAIRE (1951). 


18 Id. at 530. 
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of prison sentences was granted in 35 per cent of all cases in 1937, but in only 21 
per cent in 1943. There was also a decline in prison sentences of up to three months 
from 62 per cent of all cases in 1937 to 51 per cent in 1943, and an increase in 
sentences of from four to six months from 20 per cent to 28 per cent and in sentences 
of over one year from 5 per cent to 7 per cent.’* 

Similar wartime tendencies towards greater severity of sentences could be 
observed in England, with the exception of the initial period, when fines increased 
and less use was made of imprisonment and similar penalties on account of the 
desire of the courts to make offenders available for war service."* The general trend 
of the war years, however, emerges from a comparison between the last prewar year, 
1938, and the years 1942 and 1945, which shows the following picture: While proba- 
tion orders for persons aged over twenty-one years fell from 15 per cent of all cases 
in 1938 to 6 per cent in 1945, the figures of persons fined rose from 32 per cent to 
53 per cent. Prison sentences for males not exceeding one month numbered 51 
per cent of all cases in 1938 and 26.1 per cent in 1945, whereas sentences of one 
month to twelve months rose from 43.8 per cent to 63.8 per cent and sentences of 
over twelve months rose from 5.2 per cent to 10.1 per cent. 

The most comprehensive European studies of actual sentencing practices are the 
well-known older book by Franz Exner in Germany” and the more recent Danish 
investigation by W. E. v. Eyben,’® which latter is based upon replies to questionnaires 
sent to judges in several European countries and on an analysis of 3,690 unpublished 
sentences pronounced by Danish courts. The present writer's views on v. Eyben’s 
work are based merely upon his all-too-short English summary and the full review 
by Johannes Andenaes.'* V. Eyben seems to be critical of the prevailing view that 
penalties have become generally more lenient. While admitting the growing use of 
suspended sentences and the decline in very long prison terms, he thinks that the 
appearance of greater leniency may be caused, first, by the fact that many new 
offenses have been created for which prison sentences are not easily imposed; and, 
secondly, by changes in procedure and in the selection of cases for prosecution. He 
also criticizes the inconsistency of judicial sentencing policies‘* and recommends 
the abolition of statutory minimum and maximum penalties as useless fetters of 
judicial discretion which, he thinks, are largely ignored in actual practice. While 
we can agree with him that minimum penalties could be dispensed with, the aboli- 
tion of all upper ceilings would seem to be dangerous and unjustified in the light 
of practical experience. 


181d. at 560 et seq. 

Td. at 634. 

** Franz EXxNer, STUDIEN UBER DIE STRAFZUMESSUNGSPRAXIS DER DEUTSCHEN GERICHTE (1931). 

*°W. E. v. Eysen, STRAFUDMALING (THE ASSESSMENT OF PUNISHMENT) (1953). 

*7 See Andenaes, Critical Notice, 6 Brrr. J. Devine. 152 (1955). 

** On this, see also Mannheim, Spencer, and Lynch, Magisterial Policy in the London Juvenile Courts, 
8 Brit. J. DeLing. 13, 119 (1957). 
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SENTENCING Po icizs In Some European CountTRIES 


As will be seen, exact comparisons between different countries are often im- 
possible because of differences in the ways their statistical tables are arranged. To 
give but one or two examples, the length of prison sentences imposed may be 
classified only as “up to one year” and “over one year,” as in France, or in much 
greater detail, as in most other countries; the classification may be “up to one 
month,” as in England and Wales, Austria, and Italy, or “less than one month,” 
as in the Netherlands, or “thirty days or less,” as in Denmark, and so on. Some- 
times, the method of classification even changes for the same country over a period 
of time. Such differences may seem to be insignificant, but in view of the well- 
known preference of the courts for certain round figures, there may be very con- 
siderable differences in actual practice between the total of sentences of “up to one 
month” and that of sentences of “less than one month.” 

Moreover, the meaning of such distinctions as that between imprisonment and 
arrest, or the equivalent terms, may differ from country to country. Special research 
would be needed to determine the practical significance of the existence of mini- 
mum penalties, of the ceiling imposed by maximum penalties, and of the choice 
offered between the ordinary scales of penalties and the extraordinary ones available 
in the case of aggravating and mitigating circumstances. In the following survey, 
it is impossible to go into such detail, but the figures presented may be of some 
interest as showing at least certain general features of judicial sentencing policy 
in recent decades. 


A. England and Wales’® (population: approximately 45,000,000) 

The sentencing policy of English courts has undergone profound changes within 
the past fifty years, partly on account of changes in the social and economic condi- 
tions and in the nature and extent of crime, and partly because of reforms in the 
criminal law and the penal system. The present survey can deal only with the 
last two factors.2° Largely because of the growing skepticism about the value of 
imprisonment, and thanks to the availability of probation and other methods of 
disposal, the number of persons committed to prisons in the course of one year 
(including those not sentenced, but committed on remand or by order of civil 
courts) fell from 186,395 it. 1910 to 56,425 in 1934. The daily average prison 
population fell from 20,826 to 12,238. Particularly striking was the decline in very 
short sentences during those twenty-five years. In fact, sentences not exceeding 
one month numbered 81,986 males and 29,334 females in 1913, but only 17,007 and 
3,083 respectively, in 1934. 

19 The data in this part are drawn from the Prison Commissioner's Reports, and Criminal Statistics 


for England and Wales. 


2°For prewar and wartime changes in crime, see HERMANN MANNHEIM, SoctaL AspECTS OF CRIME 
1n ENGLAND BETWEEN THE Wars pt. 2 (1940), and Group Prop_EMs 1N CRIME AND PUNISHMENT ©. 5 


(1955). 
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The explanation has to be found partly in the decrease of committals for drunken- 
ness offenses from 37,033 males and 15,116 females in 1913 to 4,920 and 1,915, re- 
spectively, in 1934, and partly in similarly drastic falls in committals for “begging 
and sleeping-out,” assaults, cruelty to children, and similar offenses of a primitive 
type characteristic of low educational standards and poverty. Committals for more 
sophisticated offenses such as burglary, false pretenses, and forgery, however, showed 
slight increases. Sweeping changes were also brought about in the number of 
persons committed to prison for short periods “in default of fines”—an annual 
average of 83,187 for 1909-13, but an annual average of only 13,433 for 1926-30— 
mainly through allowing time for payment and payment by installments, although 
improved economic conditions may have been a contributing factor. A further 
decline to 7,022 was produced in 1936 through the Money Payments (Justices Pro- 
cedure) Act,?’ which provided, among other matters, that defaulters should, as a 
rule, not be committed to prison unless inquiries into their means and the reasons 
for their default had been made in their presence.?* 

As far as fines in general are concerned, Dr. Radzinowicz has pointed out that 
while their absolute number had increased over the years which he examined—+c., 
1900, 1910, 1924, and 1936—they had remained fairly constant proportionally—i.c., 
22.2 per cent, 15.2 per cent, 20.4 per cent, and 19.3 per cent, respectively. These 
figures, presumably, refer to all courts and all kinds of indictable offenses. How 
much sentencing policy can be affected by legal provisions, even if they are not 
mandatory, may be seen from table one, showing the position regarding fines for 
courts of assizes and quarter sessions before and after the passage of the Criminal 
Justice Act, 1948, which gave these courts the power to impose fines even for 
felonies.2* The proportion of fines imposed in the years 1951-54, in particular for 


TABLE I 
ENGLAND AND Wates: AssizEs AND QuaRTER SEssiONs—FINEs (WITH PERCENTAGES 
OF ALL SENTENCES IMPOSED FOR THE GROUP OF OFFENSES) 

















| 
1909-13 1922-26 1934-38 1946-50 1951-54 
Offenses eqeiaat the person 
(nonsexual)........... ‘ 32 ine = 75(2 %) 206 ( 6.5%) 
Offenses against the person 
ES ere 7 — - 236 (2.5%) | 1,412 (15.1%) 
Offenses against property with 
ARR ea Sa 8 _— | 466 (1.0%) | 1,511 ( 4.2%) 
Offenses against property without 
| PRR =e 36 - — 384 (2.3%) 846 ( 6.6%) 
Miscellaneous offenses........... 7 | ~- _ | 41 (1.7%) 135 ( 6.9%) 
| 


25 & 26 Gro. 5, c. 46 pve 

*® See Departmental Committee on Imprisonment by Courts of Summary Jurisdiction in Default of 
Fines and Other Sums of Money, Report, Cmp, No. 4649 (1934). 

*® Radzinowicz, The Assessment of Punishments by English Courts, in L. Ravzinowicz AND J. W. C. 
TURNER (Eps.), THE MopeRN APPROACH TO CRIMINAL Law (4 ENGLISH STUDIES IN CRIMINAL SCIENCE) c. 
8 (1948). 

11 & 12 Geo. 6, c. 58, § 13. 
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sexual crimes, is fairly large. An even more striking illustration is provided by the 
development of preventive detention: When the old “dual-track” system came to 
an end in 1948, the number of offenders serving such sentences was about thirty; 
but under the new “single-track” system, it rose soon to about 1,000 per year, because 
the new system was more popular with the courts. 

Tables two, three, and five show the development of sentencing in English jury 
courts (assizes and quarter sessions) over the five periods 1909-13, 1922-26, 1934-38, 
1946-50, and 1951-54, for imprisonment in its various forms, probation, and condi- 
tional discharge, which was called “binding over without supervision” before 1948. 


TABLE II 
ENGLAND AND WALEs: AssIZEs AND QUARTER SEssIONS—SENTENCES OF PENAL SERVITUDE 
(unTIL 1948) AND IMPRISONMENT (WITH PERCENTAGES OF ALL SENTENCES IMPOSED 
FOR THE GROUP OF OFFENSES) 





1909-13 1922-26 1934-38 | 1946-50 | 1951-54 


Offenses against the person 381+ 2,285 | 246+1,150 2,573 | 2,225 
(nonsexual) (81.0%) (77.2%) | (74.3%) | (69.5%) | (63.0%) 


Offenses against the person 378+ 2,373 | 276+3,008 | 273+2,392 | 5,274 4,290 
(sexual) (88.7%) (83.6%) (66.4%) | (61.5%) | (47.2%) 





Offenses against property with | 1,495+ 8,377 | 733+5,957 | 871+6,614 | 20,817 14,797 
violence (80.0%) (65.0%) (48.8%) (46.9%) | (42.0%) 


Offenses against property with- | 1,591+18,514 | 407+6,165 | 645+-4,888 | 11,666 7,862 
out violence (82.1%) (74.9% (67.3%) (68.9%) | (62.6%) 


Miscellaneouge offenses 282+ 1,169 | 155+ 947 | 130+ 804 1,770 1,214 
(86.4% (78.9%) (75.1%) (72.9%) | (62.7%) 




















Table two shows: 

1. For all five groups of offenses listed, there has been, with one insignificant ex- 
ception, an unbroken downward trend in the use of sentences of penal servitude and 
imprisonment. 

2. This downward trend differs considerably according to the type of offense 
concerned, being much more marked for sexual offenses and offenses against prop- 
erty with violence than for nonsexual offenses against the person, offenses against 
property without violence, and the miscellaneous group. 

3. This trend was more marked before World War II in the group of offenses 
against property, but more marked after World War II for nonsexual offenses against 
the person; whereas for the remaining groups, the decline was fairly evenly dis- 
tributed over these two periods. This picture is not affected by the legal changes 
brought about by the Criminal Justice Act, 1948, the figures for preventive detention 
and corrective training being relatively small, the highest precentage figure in the 
period under review being 1.7 per cent and 4 per cent, respectively. 

With regard to probation, as table three shows, there was an all-around and, 
with three trifling exceptions, constant increase in the use of probation over the 
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TABLE III 


ENGLAND AND WALEs: AssiIzEs AND QuARTER SEssIoNS—PROBATION ORDERS 
(WITH PERCENTAGES OF ALL SENTENCES IMPOSED FOR THE GROUP OF OFFENDERS) 





| 1909-13 | 1922-26 





Offenses against the person (nensexual). . | 164 
Offenses against the person (sexual). ..... al 
Offenses against property with violence. . . 7 We 
Offenses against property without violence 4 000 
Miscellaneous offenses................ ‘ sei 5 





forty-five-year period covered, at least in the higher courts. 


| | | 
| 1934-38 | 








| 1946-50 | 1951-54 
af 368 | 405 
(7. 0% (6. 1 | (9.9%) | (11.4%) 
ap, 976 | 1,033 | 1,372 
( 1.2%) | (6.9%) | (12.1%) | (14.7%) 
1,211 3,173 | 8,473 7,531 
(11.8%) | (20.7%) | (19.7%) | (21.2% 
865 | 1,028 } 1 620 1,281 
(9.4%) | (12.5%) | (9.6%) | ( 9.6% 
22 | 7 263 245 
( 1.6%) | ( 7.8%) | (10.8%) | (12.7%) 





It was much more sub- 


stantial, however, in the categories of sexual offenses, of offenses against property 
with violence, and of miscellaneous offenses than it was in the other two categories. 
Offenses against property with violence showed by far the highest proportion of 
probation orders, and offenses against property without violence the lowest; indeed, 
in the case of the latter, the increase was inconsiderable—after a fairly promising 
start, there was even a decline after the peak period of 1934-38. These increases 
correspond roughly to the simultaneous decreases in the use of imprisonment and 


penal servitude. 


TABLE IV 
ENGLAND AND WALEs: Persons Put ON PROBATION (EXPRESSED AS PERCENTAGES OF ALL 
COURT DISPOSITIONS ) 





Year 


Courts or SumMarY JURISDICTION 








1910 
1913 
1919 
1925 
1928 
1930 
1933 
1938 
1946 
1947 
1948 
1949 





Excluding Juvenile 

Courts Juvenile Courts 
11.3 25.7 
12.2 27.4 
te 4 27.4 
18.4 47.7 
20.1 53.4 
21.1 55.3 
19.1 53.9 
22.2 50.8 
11.0 41.9 
10.4 41.9 
12.3 41.7 
13.1 41.8 





Courts of Quarter 


Sessions Courts of Assizes 





7.3 0.2 
9.6 0.2 
16.9 0.2 
15.9 1 

14.2 1 

16.3 3 

15.9 4. 
23.6 10. 
14.8 _ 
14.5 —_ 
15.3 — 
16.6 — 











Comparing the use of probation by different kinds of courts, table four, repro- 


duced from Probation and Related Measures, 


shows, first, that the percentage 


figures differ as greatly as might have been expected, with juvenile courts making 


*°Dep'’r or SoctaL AFFAIRS, PROBATION -AND RELATED Measures 127 (U.N.Pub. Sales No. 1951.IV.2). 
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the greatest and courts of assizes the smallest use of probation; and, secondly, that 
the fairly steady rise up to World War II was followed by a marked decline after- 
wards in magistrates’ courts, which are courts of summary jurisdiction. The figures 
for the higher courts for the pre- and postwar periods given in this table are not 
really comparable, because of the lumping together of courts of assizes and quarter 
sessions for the latter period; but on the strength of table three, it seems safe to 
assume that there has been no general postwar decline as far as these courts are 
concerned. 


TABLE V 
ENGLAND AND WALEs: MacisTraTEs’ Court—ProBaTION, CONDITIONAL DiIsCHARGE, AND 
Fines (EXPRESSED AS PERCENTAGES OF ALL COURT DISPOSITIONS FOR THE 
GROUP OF OFFENDERS) 





1938 | 1956 


| Conditional 





i¢ ‘onditional | 





Under 14....... 50 7 39 29 
14 and under 17. 51 8 39 21 
17 and under 21. 45 14 25 14 
21 and over.... 16 16 | 3: 11 11 


| 
| 
Age Groups Probation Discharge Fines Probation Disc harge 
| 7 l 
| 











For magistrates’ courts, however, the decline in the use of probation for indictable 
offenses which began after 1938 has continued up to the present day for all age 
groups, accompanied by a steep rise in conditional discharges and fines, as is indicated 
in table five. Naturally, there has been some speculation regarding the reasons 
for this drastic decline. Are magistrates’ courts beginning to doubt the value of 
probation? Or have they simply become more discriminating and aware of the need 
for careful selection of cases? Or have probation officers become so overworked that 
courts are reluctant to add to their burden? No conclusive answer can be given 
without further painstaking research. All that can be said at present is that the 
success rates of probationers seem to be satisfactory and that there is a need for a 
much wider use of probation in some adult magistrates’ courts.”* 

Here as elsewhere, over-all figures for the whole country, for all age groups, and 
for all kinds of offenses tend to obscure the real picture. Just as the rate of use of 
imprisonment for adult males by magistrates’ courts has been found to vary roughly 
from 7 per cent to 47 per cent,”’ the proportion of probation orders varies con- 
siderably from one court to the other, and there are still some magistrates’ courts 
in the country where probation is hardly used for adults. 

Dr. Radzinowicz has found that for all indictable offenses, the percentage of cases 


®° See particularly Dep’r or Soctat Arratirs, Practical Results AND FINANCIAL Aspects oF ADULT 
PRoBATION IN SELECTED Countries (U.N.Pub.Sales No. 1954.1V.14). For juvenile courts, see Max 
Grinuut, JUVENILE OFFENDERS BEFORE THE Courts (1956). 

®*7 These figures are taken from a study, soon to be published, carried out at the London School of 
Economics and Political Science (University of London). 
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“bound over without supervision” had remained fairly constant between 1910 and 
1936, in which years they were 13.4 per cent and 13.1 per cent, respectively.” Table 
six shows that, for cases dealt with by courts of assizes and quarter sessions, there 
was a steady and substantial increase until 1934-36 and an equally steady and sub- 
stantial decline afterwards. As in the case of probation, the highest figures are to be 
found for sexual offenses and for offenses against property with violence. This 
decline, as table five shows, however, has been counteracted by a greatly increased 
use of conditional discharges in the juvenile courts. 


TABLE VI 
ENGLAND AND WALEs: AssIZEs AND QuARTER SEsstoNs—ConpITIONAL DiscHARGES 
(UNTIL 1948 “BOUND OVER WITHOUT SUPERVISION”) (WITH PERCENTAGES 
OF ALL SENTENCES IMPOSED FOR THE GROUP OF OFFENSES) 





| 
1909-13 1922-26 | 1934-36 1946-50 1951-54 


_— a — — eee 


Offenses against the person (nonsexual).. . 408 278 277 531 212 
(12.4%) | (15.1%) | (16.9%) | (14.4%) | ( 6.5%) 

Offenses against the person (sexual)... ... 285 549 | 1,014 1,888 1,055 
| (9.2%) | (14.4% (25.3%) (22.0%) | (11.2%) 

Offenses against property with violence. . .| 854 »452 2,400 6,772 2,759 
| ( 6.9%) | (14.19 (15.6%) | (15.2%) | ( 7.6%) 

Offenses against property without violence kz 933 983 1,734 707 
: | (6.38%) | (10.5% (12.0%) (10.2%) 

Miscellaneous offenses... . sal ols atten 179 | 252 170 210 
| (10.7%) | (18.1%) | (13.7%) | ( 8.6%) 


| 











The postwar increase in the prison population, amounting to about 9,000, or 125 
per cent, from 1938 to 1954, has caused the Prison Commission to undertake an in- 
vestigation into the causes of this phenomenon. The results of their research*® show 
that roughly two-thirds of the increase could be attributed to the increased number 
of convictions of indictable offenses, a fact which is of no direct interest to us here, 
and roughly one-third to the increased average length of sentences imposed by the 
higher courts. More specifically, it was shown, for example, that if the average length 
of sentence in 1938 was taken as 100, the figures for 1954 were 171 for breaking and 
entering, 165 for sexual offenses, and 134 for offenses of violence against the person. 
Tables seven to ten show the picture in some greater detail for the period 1922-54. 
Although there are not inconsiderable differences among the four main categories 
of offenses, there has been a general, usually very striking, decline in sentences under 
six months, a slight decline of sentences over seven years, and an increase in sen- 
tences between these two extremes. 

Traffic offenses and their treatment by the magistrates have been among the 
most widely discussed topics in this field. In 1956, 452,346 persons were found 
guilty of such offenses, and, with very few exceptions, they were fined; only 1,376 
men and 12 women were received into prisons either under a prison sentence without 


28 RapzINowicz, op. cit. supra note 23, at 116. 
®° Prison Commissioners, Report, Cmp. No. 9547, at 44 ef seq. (1955); Criminal Statistics for Eng- 


land and Wales, Cmp. No. 9884, at xxiii ef seq. (1956). 
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TABLE VII 
ENGLAND AND WALEs: AsSIZES AND QUARTER SESSIONS—LENGTH OF PrIsoN SENTENCES— 
OrrENsEs AGAINST THE PERSON (NONSEXUAL) 
(WITH PERCENTAGES OF ALL SENTENCES IMPOSED) 





Under 6 Over 6 Over 1 | Over 2 Over 3 Over 4 Over 5 Over 7 Over 10 
mos, mos.-1 yr. | yr.-2 yrs. | yrs.-3 yrs. | yrs.-4 yrs. | yrs.-5 yrs. | yrs.-7 yrs. |yrs.-10 yrs. yrs. 
Ss cael | , anh ma % 








1,334 659 202 | 125 24 98 55 46 33 


(50.0%) | (24.7% (11.0%) | (4.7%) | (1.0%) (3.7%) (2.1%) (1.7% (1.2%) 
604 361 | 185 21 56 38 24 10 


(43.3%) | (25.9%) | (13.3%) (1.5%) | (4.0%) (2.7%) (1.9%) (1.0%) 
77 324 268 | ‘ 32 | 58 20 13 10 
(30.9%) | (26.5%) 0% 9.7%) | (2.6%) y (1.6%) (1.0%) 
461 724 751 263 we | li 88 20 
(18.0%) | (28.1%) | (29.2%) | (10.2%) | (4.2%) | (4.8% (3.4%) 389 (1.0%) 
704 | 265 128 | xy 6 
(31.6%) | (11.8%) (5.7%) | (4.8% (4.0%) 
































TABLE VIII 
ENGLAND AND WaALEs: AssIZES AND QuaARTER SEssIONS—LENGTH OF PRISON SENTENCES— 
OrFENsEs AGAINST THE PERSON (SEXUAL) (WITH PERCENTAGES OF ALL SENTENCES IMPOSED ) 





T 
Under 6 | Over6 | Over1 | Over2 | Over3 | Over4 | Over5 | Over7 | Over 10 
Total mos. mos.-1 yr. | yr.-2 yrs. | yrs.-3 yrs. . | yrs.-5 yrs. | yrs.-7 yrs. lyrs.-10 yrs. yrs. 





1,276 664 433 145 36 111 61 18 
(46.4%) | (24.1%) | (15.7%) | (8.38%) | (1.8%) | (4.0%) | (2.2%) | (1.0%) 
1,760 791 458 ‘ 2 75 
(53.6%) | (24.1%) | (13.9%) A% (1.0%) | (2.3%) 
1,315 656 420 56 70 
(49.4%) | (24.6%) | (15.8%) % (2.1%) | (2.6%) 
1,945 1,392 1,020 207 191 
(36.9%) | (26.4%) | (19.4%) 1% (3.9%) | (3.6%) 
973 1,271 1,083 239 192 
(22.6%) | (29.6%) | (25.3%) f (5.5%) | (4.4%) | (3.9%) 






































TABLE IX 
ENGLAND AND WALEs: AssIZES AND QUARTER SESSIONS—LENGTH OF PRISON SENTENCES— 
Orrenses AGAINST Property WITH VIOLENCE (WITH PERCENTAGES 
OF ALL SENTENCES IMPOSED) 





| 
Under 6 Over6 | Over il Over 2 Over 3 Over 4 
mos. mos.-l yr. | yr.-2 yrs. | yrs.-3 yrs. | yrs.-4 yrs. | yrs.-5 yrs. 





3,656 2,881 1,844 1,029 127 277 _ 
(37.1%) | (29.2%) | (18.7%) | (10.4%) | (1.8%) (2.8%) _ 
2,716 2,134 1,117 537 63 100 1 
(40.6%) | (31.9%) | (16.7%) | ( 8.0%) | (1.0%) (1.5%) - 
2,341 2,531 1,684 635 101 115 16 1 
(31.3%) | (34.6%) | (22.0%) | ( 8.6%) | (1.3%) (1.0%) - _ 
20, 869 4,006 6,906 6,579 2,006 726 142 7 
(19.2%) | (83.1%) | (31.56%) | ( 9.6%) | (3.5%) . (1.0%) ~ 
14,797 1,836 4,736 4,930 1,391 885 341 44 6 
(12.4%) | (32.0%) | (33.8%) | (9.4%) | (6.0%) : (2.3%) (0.3% _ 



































option of a fine or in default of payment. There has been criticism of the leniency 
shown to traffic offenders by magistrates’ courts—in particular for using the penalty 
of disqualification much too sparingly. In 1953, for example, there were only 200 
disqualifications for 80,000 convictions of speeding, and the average fine imposed 
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TABLE X 
ENGLAND AND WALEs: AssIZES AND QUARTER SESSIONS—LENGTH OF Prison SENTENCES— 
OrFenses AGAINST Property WitTHouT VIOLENCE (WITH PERCENTAGES 
OF ALL SENTENCES IMPOSED ) 





: | | Under6 | Over6 | Over1 | Over 2 Over3 | Over 4 Over 5 Over 7 | Over 10 
Year Total | mos. | mos.-l yr. | yr.-2 yrs. | yrs.-3 yrs. | yrs.-4 yrs. | yrs.-5 yrs. | yrs.-7 yrs. |yrs.-10 yrs 


1909-13 20,110 | 9,252 | 6,293 2,964 {| 1,219 | 113 229 36 4 | — 

| (46.0%) | (31.3%) | (14.7%) | ( 6.1% 1.0%) | (1.1%) | oak Ms = ms 
| 6,872 | 2,544 | 2,406 1,215 568 59 77 3 ~ 
| (37.0%) | (35.0%) | (17.7%) | ( 8.3%) | (1.0%) | (1.1%) ‘- 


| 


1922-26 


1934-38 5,537 1,619 1,914 1,360 
(29.2%) | (34.6%) 

1946-50... 11, 665 1,993 3,805 
(17.1%) | (32.6%) 

1951-54 7,862 964 2,676 
(12.2%) (34.0%) 


466 | 4 | 80 4 | - 


(24.6%) | ( 8.4%) | (1.7%) | (1.4%) | ari 
4,127 | 1,187 


| 
| 
| (35.4%) | (10.2%) | 
' 


22 eS Se 

| (2.9%) | 1.6%) | — | = 

2,79 | 749 | 384 ” SO eae ae 

(35.0%) | ( 9.6%) | (4.9%) | (2.7%) | (1.1%) 
| I 


was two pounds, ten shillings. Out of 25,000 convictions of careless driving, there 
were only 600 disqualifications, and the average fine was less than four pounds.*° 
The new Road Traffic Act, 1956, however, makes disqualification compulsory in the 
case of second convictions.** 

As the death sentence was mandatory for murder until 1957, as it is now under 
the Homicide Act, 1957, for “capital” murder,** the subject is outside the scope of this 
paper. 

B. Scotland (population: approximately 5,000,000) 

The Scottish legal and judicial systems and also the method of compiling crim- 
inal statistics differ in so many respects from those of England and Wales that 
comparisons are difficult. The matter has recently been treated by Mr. T. S. Lodge, 
Statistical Adviser to the English Home Office, in an illuminating paper to which 
reference may here be made.** The following results are worth mentioning: While 
convictions of theft, fraud, and, in particular, housebreaking and drunkenness, are, 
in proportion, much more frequent in Scotland than in England and Wales, there 
are fewer prison sentences there without option of a fine. What is particularly 
striking, however, is that the mean length of prison sentence imposed in Scotland in 
1952, the year under review, was about three and a half months, as compared with 
about eight months in England and Wales. One of the explanations suggested by 
Mr. Lodge is that many offenses, such as housebreaking, which have to be tried 
by a jury court in England, can, in Scotland, be dealt with by summary courts. 


C. Austria** (population: approximately 7,000,000) 


Table eleven shows the absolute numbers and percentage figures for sentences of 
imprisonment imposed for the more serious offenses (Verbrechen) after the last 


®° See The Magistrate, Dec. 1955, p. 142; id. Feb. 1956, p. 15. 

814 & 5 Exiz. 2, c. 67. *25 & 6 Exiz. 2, ¢. 11. 

** Lodge, 4 Comparison of Criminal Statistics of England and Wales with those of Scotland, 7 Brit. 
J. Deine. 50 (1956). 

** The data in this part are drawn from 43 BUNDESMINISTERIUM FUR JUsTIz, KRIMINALSTATISTIK FUR 
pas JAHR 1954 (Wien: Oesterreichische Staatsdruckerei, 1956). 
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war. Short sentences of up to three months were usually more than one-half of 
the total, and sentences of up to six months usually more than three-quarters, where- 
as sentences of more than five years were about 1 per cent. The total number of 
prison sentences seems rather high, but as table twelve shows, 4o per cent of 
the sentences imposed on adults for these more serious offenses were suspended. 


TABLE XI 


Austria: LENGTH OF Prison SENTENCES (WITH PERCENTAGES OF ALL SENTENCES IMPOSED) 





| | | 
Year |Uptolmo.| 1-3 mos. | 3-6 mos. | 6-12 mos. | 1-5 yrs. Over | 
| 5 yrs. | Total 


PA a a —| . 
-|1,607 (13%)| 3,989 (34%)|2, 943 (25%)|1,617 (14%)|1,492 (13%)|164 (1%) 11,812 
1947............./3,092 (15%)| 6,951 (33%)|4,761 (23%)|3, 181 (15%)|2,773 (13%) |182 (1%)|20,948 
1948.............|5,237 (16%) 12,084 (37%)|7 ,353 (23%) |4,294 (13%)|3,089 (10%) 274 (1%)/32,331 
1949............ .|43850 (18%)|10,597 (40%)|5,,334 (22%)|3,007 (11%) 2,020 ( 8%)|197 (1%) |26, 605 
1950. 2,397 (13%)| 7,416 (41%) |4,538 (25%) |2, 241 (12%)|1,389 ( 8%)|122 (1%)|18, 103 
1954...... -.|1,583 (10%) 6,220 (39%)|4,342 (27%)|2, 183 (14%)|1, 459 ( 9%)| 96 (1%)|15, 883 





TABLE XII 
AusTRIA: SUSPENDED SENTENCES (EXPRESSED AS PERCENTAGES OF ALL COURT DISPOSITIONS 
FOR THE GROUP OF OFFENDERS) 





| JUVENILES ADULTS | Tora 





1952 | 1953 | 1954 | 1952 | 1953 | 1954 


| peepammnanmmnes 


| 1952 | 1953 | 1954 


Crimes (Verbrechen).... | 46 | 46 | 47 | 40 | 40 | 40 | 41 | 41 
Misdemeanors (Vergehen).. . . 43 | 38 | 40 | 42 | 44 | 42 | 44 | 53 
Contraventions (Uebertretungen)...| 17 20 | il | 20 18 
= | . - en 
23 | 25 | 25 23 





D. Denmark* (population: approximately 4,400,000) 

The Danish Penal Code of 1930*° provides three types of ordinary penalties: 
simple detention (Aaefte) as the more lenient form, with a minimum of seven days 
and a maximum of usually not more than two years; imprisonment (almindeligt 
faengsel) from thirty days to sixteen years or for life; and fines (4gde) in form of 
day-fines. In the case of simple detention up to two years, imprisonment up to one 
year, and fines, the execution of the penalty may be suspended for a period of two 
to five years, and, according to a Danish writer,*7 no measure has contributed so 
much to reduce imprisonment as this device, which has now been employed in 
Denmark for fifty years. About a third of all cases of violation of the criminal 
code result in a suspended sentence. The United Nations report on Probation and 
Related Measures states that in 1939, prison terms of up to three months were 


85'The data in this part are drawn from Danmarks STATIstIK 1954 (Kgbenhavn Aarshus Stiftsbog- 


trykkerie A/S, 1956). 
%° An English translation, with an introduction by Professor Knud Waaben, has been published 
in Copenhagen in 1958. There are also French and German translations of this Code. 


87 7d. at 15. 
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suspended in 62 per cent of all cases, terms of up to six months in 25 per cent, and 
terms of nine to twelve months in 12 per cent.** 

Preventive detention from four to twenty years or longer can be applied to pro- 
fessional or habitual criminals as an alternative to punishment. The average duration 
has so far been some seven years, however, and it is used in no more than one or 
two cases a year.*® 

The penalties imposed in 1954 are set forth in table thirteen; the offenses for 
which sentences were conditionally suspended, with or without supervision, in table 


fourteen. 


TABLE XIII 


Denmark: PENALTIES IMPOSED, 1954 





Simple Detention (Haefte) 
For 30 days or less. . s ; 2 suspended 
Over 30 days (including 60 days)... g suspended 
Over 60 days (including 3 mos.). . suspended 
Over 3 mos... . . suspended 
Penalty served during arrest. . ‘ 


Total. ... 


Imprisonment (Almindeligt Faengsel)—males 
For 30 days i ‘ Brie : suspended 
Over 30 days (including 60 days)..... Bs suspended 
Over 60 days (including 3 mos.).......... suspended 
Over 3 mos. (including 6 mos.)............. suspended 
Over 6 mos. (including 12 mos.)........ suspended 
Over 1 yr. (including 2 yrs.)........ 
Over 2 yrs. (including 3 yrs.).......... 
Over 3 yrs. (including 4 yrs.).... 
Over 4 yrs. (including 6 yrs.)...... 
Over 6 yrs. (including 8 yrs.).......... 
Over 8 yrs. (including 12 yrs.)......... 
Over 12 yrs. (including 16 yrs.)... . 
For life aha Was Re 


Total. 


Fines (Bgde) were imposed on 775 males; no figures were given for females. 


These figures show that despite the liberal use of suspended sentences, a fairly 
large number of prisoners, 48 per cent of all males sentenced to imprisonment, served 
sentences of not more than three months. A study undertaken several years ago of a 
sample of short-term prisoners showed that in the majority of these cases, other 
measures might have been more usefully applied.*° Further material on the use 
of suspended sentences, in particular on the extent to which it is combined with 
supervision by the Danish Welfare Association, is given in the United Nations report, 
Practical Results and Financial Aspects of Adult Probation in Selected Countries.™ 


88 Dep’r oF SociaL AFFAIRS, PROBATION AND ReLatep Measures 82 (U.N.Pub.Sales No. 1951.1V.2). 


8° WAABEN, op. cit. supra note 36, at 14. 

“© Berntsen and Christiansen, The Resocialization of Short-Term Offenders, Int'l Rev. Crim. Policy, 
July 1954, p. 25. 

“1Dep’r or SociaL AFFAIRS, PracticaL ResuLts AND FinaNctaL Aspects OF ADULT PROBATION IN 
SELECTED CounTRIES 39 ef seq. (U.N.Pub.Sales No. 1954.1V.14). 
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TABLE XIV 
DENMARK: SUSPENDED SENTENCES, 1954 





Females 


5 
14 


Crimes against property — 421 
Other crimes 27 


| a er 467 











To the changes in judicial attitudes during the war, attention has already been 
drawn above. Interesting sidelights on sentencing policy are thrown by the studies 
made in Denmark of the treatment of those found guilty of wartime collaboration 
with the German occupation force. While sentences imposed immediately after 
the war tended to be severe—sentences of more than three and a half years were 
imposed in 33.5 per cent of all cases—substantial reductions were made later when 
a general revision of these sentences took place in accordance with changed popular 
reactions to collaborators.” 


E. France* (population: approximately 44,000,000) 

In France, the Penal Code of 1810, with several amendments, is still in force.** 
It distinguishes penalties involving the loss of liberty or life and civil rights (peines 
afflictives et infamantes), correctional penalties (peines correctionnelles), and sum- 
mary penalties (peines de simple police).*° Penalties involving the loss of liberty or 
life and civil rights are death (condamné a mort), hard labor for life (travaux 
forcés 2 perpetuité), transportation (déportation), hard labor for a term of five to 
twenty years (trauvaux forcés a temps), simple detention (détention), and solitary 
confinement for five to ten years (réclusion). The principal correctional penalties 
are imprisonment for a term of ten days to five years (emprisonnement a temps) 
and fines (amende). The summary penalties are imprisonment from one day to ten 
days (emprisonnement) and fines (amende). 

Table fifteen shows, first, that as of 1947, there was still a fairly large number of 
death sentences in France. According to Vouin-Léauté, there was a considerable 
increase in executions after the last war.“ Life imprisonment sentences numbered, 
according to the same source, slightly over a hundred per year, which is rather 
high as compared with recent Italian, German, and, in particular, English figures 
and those for the smaller countries. Unfortunately, French statistics do not show 
the actual length of the sentences of hard labor for a term imposed by courts of 

“2See Kart O. CuristiANsEN, MANDLIGE LanpssviGeERE I DANMARK UNDER BESAETTELSEN 156, 173 
a data in this part are drawn from MinisT?RE DE La Justice, Compre GENERAL DE L'ADMIN- 
ISTRATION DE LA JUSTICE CIVILE ET COMMERCIALE ET DE LA JUSTICE CRIMINELLE (1944-47 and 1955). 

** Ropert Vouin ET Jacgues Lfautt, Drorr Pénar eT CriminoLocie (1956). 


“Id. at 541 et seq. 
“Id. at 543. 
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assizes (cours d’assises), nor are the sentences of imprisonment imposed by the 
courts of petty sessions (tribunaux correctionnels) further classified beyond the basic 
distinction of under and over a year. Exact comparisons are, therefore, impossible, 
but it seems that the number of sentences of over one year is, in proportion, not 
much higher than in Western Germany or Italy, although it is incomparably higher 
than in England. According to Vouin-Léauté, sentences of correctional imprison- 
ment of over one year number, on an average, 6.25 per cent of the total of such 


sentences.*? 


TABLE XV 


France: PENALTIES IMPOSED 





1947 





Courts of Assizes (Cours d’ Assises) 
Death (Condamnés 4 mort) ; 69 (31 executions) 
Hard labor for life (Travaux forcés 4 perpetuité).... tee seas 133 44 
Hard labor for a term (Travaux forcés 4 temps) . . Pe eek seers 490 241 
Solitary confinement (Réclusion) : 393 245 
Correctional penalties (Peines correctionnelles) . . 851 627 
Benefited by extenuating circumstances | (Ayant béneficié des 
circonstances atténuantes) . , 860 
Suspended sentence (Ayant oblenu le sursis de la peine) . 245 234 


9 


Courts of Petty Sessions (Tribunaur Correctionnels) 
Imprisonment—excluding offenses and regulations concerning 
customs, posts, etc. (Emprisonnement) 
Overt i 9F....<.: ae We ; ; 12,945 
Under 1 yr... Cae pecans = sve 0 shtageee 
5 yrs. and OPER. . cic. ot tere ; , 86 
: 295 


3,735 
14,819 
58,324 


77 ,259 
Suspended sentence of imprisonment (Sursis a 
l’émprisonnement) . Te 29 ,068 
Fine (Amende) 237 95,735 
Suspension of fine (Sursis a l’amende) 17 ,895 
Transportation (Relégation) 
Suspended sentence—total (Sursis de l’exécution de la peine)..... . 46 , 963 


Police Courts (Tribunauz de Simple Police) . 
4,77 


Imprisonment (Emprisonnement) 
Fine only (Condamnés a l’amende seulement).....................372, 151 456 ,851 


Over 3m mos. but under 1 yr. 
3 mos. and under 








The 1955 figures show that death sentences and long sentences of hard labor 
imposed by courts of assizes have greatly declined since 1947. Cases of suspended 
sentences have remained the same in absolute figures, which means a considerable 
proportional rise. It also appears that sentences imposed by courts of petty sessions 
have now been further classified, which makes comparisons with other countries 
more meaningful. Whereas sentences of over one year numbered 12,945 in 1947, 
sentences of one year and over numbered only 4,016 in 1955, which, considering that 
the latter figure must include a substantial proportion of sentences of one year, 


*T Id. at 558. 
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indicates a very considerable decline in longer sentences. At the other end of the 
scale, however, a larger number of very short sentences of three months or less 
has become visible. But suspension was granted in nearly 4o per cent of all prison 
sentences imposed by courts of petty sessions and in 18 per cent of all fines. 

The French system of suspension of sentences has been decribed in the United 
Nations report on Probation and Related Measures,** and, more fully, by Vouin- 
Léauté.*” From table fifteen, it will be seen that this system was employed in a few 
hundred cases by courts of assizes and to a large extent—in about 43 per cent of all 
cases involving prison sentences—by courts of petty sessions. 


F, Western Germany” (population: approximately 48,500,000) 

Under the German Penal Code of 1871, which, after many amendments, is still 
in force in the German Federal Republic in a new 1953 version, the principal 
penalties are penal servitude for one year to fifteen years or for life (Zuchthaus), 
imprisonment from one day to five years (Gefdngnis), confinement for one day to 
fifteen years (Einschliessung—formerly Festungshaft—ie., custodia honesta), simple 


detention for one day to six weeks (Haft), and fines from three to 10,000 deutsche 
Mark, in certain cases unlimited (Geldstrafe). Capital punishment (Todesstrafe) 
was abolished in 1950. 

When comparing the figures for the year 1933 with those of 1955, one must bear 
in mind that the former refer to the undivided Germany, with a population of 
approximately 65,000,000; the latter to Western Germany, with a population of ap- 


proximately 50,000,000. 

In 1933, there were 372,459 persons, including 14,269 juveniles aged fourteen to 
eighteen, sentenced for offenses against the Penal Code and 116,631 persons, in- 
cluding 1,689 juveniles, sentenced for offenses against other statutes of the Reich—z.c., 
altogether 489,090 persons, including 15,958 juveniles. In 1955, the figures were 
594,215 persons sentenced, including 37,717 juveniles aged fourteen to eighteen and 
71,574 adolescents aged eighteen to twenty-one. The penalties imposed are set forth 
in table sixteen (figures for 1933 including juveniles, those for 1955 excluding 
juveniles). 

In addition, there are now measures of security and reformation (Massregeln der 
Sicherung und Besserung) introduced by a statute of the 24th of November, 1933, and 
now incorporated in the Penal Code. In 1955, such measures, for which no maxi- 
mum is provided by law, were used in the case of 15,300 persons, of whom a few 
hundred were committed to institutions as dangerous recidivists, others were sent 


48 Dep’r oF SociaAL AFFAIRS, PropaTion AND RELATED Measures 65, 83, 202 (U.N.Pub.Sales No. 


1951.1V.2). 

* Voun-LiéautEt, op. cit. supra note 44, at 343, 556. 

°°The data in this part are drawn from 478 Sratist1K pes DeuTscHeN Reicus: KRIMINALSTATISTIK 
FUR DAS JAHR 1933 (1936); 172 STATISTIK DES BuNDESREPUBLIK DeuTscHLAND: Diz ABGEURTEILTEN 
unD VERURTEILTEN 1955 (ERGEBNISSE DER STRAFVERFOLGUNGSSTATISTIK) (Herausgeber: Statistisches 


Bundesamt Wiesbaden, 1957). 
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TABLE XVI 


GERMANY: PENALTIES IMPOSED 





| Penal Simple | 

Death | Servitude (Imprisonment| Confinement | Detention | Fine 
| (Todesstrafe) | (Zuchthaus) | (Gefdngnis) | (Festungshaft) (Haft) 
217,913 | 45 2,531 258,739 
833 379 ,487 


(Geldstrafe) 





156 , 558 





to mental hospitals, and the great majority were traffic offenders who lost their 
driving licenses. 

The figures in table sixteen show a considerable decline in sentences of penal 
servitude and imprisonment. Under the influence of the reform movement referred 
to above, prison sentences had already declined from 69 per cent of the total dis- 
positions in 1882 to 44.7 per cent in 1912, whereas fines had risen from 25 per cent of 
the total dispositions to 51.8 per cent during the same period. Robert von Hippel, 
from whose book these figures are taken, rightly regards this change as reflecting “the 
beneficial impact of a sound theory on a reasonable judicial practice.”*’ By 1955, the 
share of incarceration had further fallen to about 29 per cent, and that of the 
fine climbed to about 70 per cent, which means that the position of the two is 
almost the reverse of what it was in 1882. 

The length of sentences of penal servitude and imprisonment is shown in table 
seventeen. The increase in life sentences is probably attributable to the abolition of 
the death penalty, whereas the small figures of sentences of imprisonment of over five 
years is probably attributable to the fact that such sentences can be given only in 
the case of several offenses. The number of sentences of penal servitude of over 
five years is, however, comparatively small, too. It is important to note that the 
German Penal Code provides minimum penalties of imprisonment for many offenses. 
On the other hand, if the court wishes to impose a prison sentence of less than three 
months, it has to impose a fine instead if the object of punishment can be achieved 
by fining. This provision was applied on an average in about 50,000 cases per year 
in the period 1925-31" and in 46,063 cases in 1955. 

Before 1953, conditionally suspended sentences could be imposed in Germany 
only as conditional pardon (bedingter Strafaufschub), regulated not in the Penal 
Code, but in ministerial decrees of the Lander. In Prussia, such pardons were 
granted in about 30-40 thousand cases per year in the period 1925-29.% The subject 
is now dealt with in the Penal Code largely on Franco-Belgian lines, giving some- 
what wider scope to the courts than before. Consequently, of the 106,336 sentences 

*17 R. v. Hrppet, Deutrscnes STRAFRECHT 555 0.5 (1925). 

53 5 HANDWORTERBUCH DER KRIMINOLOGIE 723 (1932-36). 

587d. at 734. Much higher figures are given by E. Bumke, 47 ZeirscHRIFT FUR DIE GESAMTE 
STRAFRECHTSWISSENSCHAFT 256 n.27 (1927), for Prussia for the period 1921-24; 1921-124, 968; 1924- 


It must be remembered, however, that this was the period of the German inflation and, there- 


67,916. 
According to Bumke, 400,000 persons were sentenced to imprisonment in 


fore, a peak period of crime. 
1921 and 315,705 were fined. Id. at 254 n. 23. 
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TABLE XVII 
GERMANY: LENGTH OF PRIsoON SENTENCES 





Penal Servitude (Zuchthaus) Imprisonment (Gefangnis) 





Life 3 mos. but 
imprisonment | Under 3 yrs. | 3 yrs. or over |Under 3 mos.| under 1 yr. | 1 yr. or over 


19 7 ,056 2,586 124,872 73 ,443 19,407 
(including (including (including 
7,124 1,854 245 
juveniles) juveniles) juveniles) 








Life 3 mos. or | Over3 mos.- | Over 9 mos.- 
Imprisonment Over 2 yrs. under 9 mos. 5 yrs. 


67 1,506 106 ,336 37 ,065 13,619 
(of which 
239 are over 
5 yrs.- 15 yrs.) 





























of up to three months’ imprisonment, 44,525, and of the 37,065 sentences of up to 
nine months’ imprisonment, 14,341 were suspended conditionally in 1955. Sentences 
of more than nine months cannot be conditionally suspended. The draft of the 
“General Part” of a new Penal Code which has recently been published has, for 
the time being, retained this limit of nine months, but leaves the door open for a 
reconsideration of the matter.™* 

As will be seen, the number of sentences of up to three months is still very 
large. The new draft code proposes to abolish sentences of imprisonment of less 
than one month and replaces them by criminal detention (Strafhaft), with a mini- 
mum of one week. Apart from this, however, it regards short sentences as indis- 
pensable and stresses that they are now often used for offenders of a new type, in 
particular for traffic offenders, for whom such sentences are regarded as less dam- 
aging than for other offenders. In 1955, approximately 13,000 persons were sen- 
tenced to imprisonment for traffic offenses, which is nearly ten times as large as the 
corresponding figure in England and Wales. Prison sentences of up to three months 
for simple larceny numbered 11,861 in 1955, as against 21,760 fines imposed for this 
offense. 


G. Italy (population: approximately 47,000,000) 


The Italian Penal Code of 1930 distinguishes principal and accessory penalties. 
According to the Code, the principal penalties for crimes (delitti) are capital pun- 
ishment (abolished in 1944, last execution 1876), penal servitude for life (ergastolo), 
imprisonment for a minimum of two weeks and a maximum of thirty years (re- 
clusione), and fines from 50 to 50,000 lire (multa). Principal penalties for mis- 
demeanors (contravvenzioni) are simple detention for two weeks to three years 
(arresto) and fines from 20 to 10,000 lire (ammenda). In addition, there are 


54 EnrwurF DES ALLGEMEINEN TEILS EINES STRAFGESETZBUCHS MIT BeGriinpuNG (1958). 
55'The data in this part are drawn from Repussiica Iravtana Instituto CENTRALE pI STATISTICA, 
Statistica GrupiziaRIA PENALE ANNI 1940-48 (1957), ANNUARIO DI STATISTICHE GIUDIZIARIE 1955 (1957). 
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the so-called measures of security (misure administrative di sicurezza) applicable 
to socially-dangerous offenders, such as assignment to an agricultural colony or a 


reformatory. 

The total number of persons convicted by courts of the first instance was 1,321,885 
in 1952 and 1,214,483 in 1953, excluding juveniles. The penalties and measures of 
security that were inflicted in 1952 and 1955 are set forth in table eighteen. 


TABLE XVIII 
Iraty: PENALTIES IMPosED 





1952 1955 
95,163 
45 





Imprisonment (Reclusione).... . ..... 141,893 
Penal servitude (Ergastolo)........... 113 
Simple detention (Arresto)................. . 26,506 23 ,948 
Fine for crime (Multa) siscarinia’s ale © -6;0 005 5 142,889 
Fine for misdemeanor (Ammenda 508 ,799 464 ,323 
Measure of security (Misure di sicurezze).... 2,515 2,107 


On the whole, the detentive penalties have shown a persistent decline since 1950, 
whereas the pecuniary penalties, following a zigzag course, have steeply risen between 
1945 and 1955. Measures of security have considerably declined from 4,524 in 1940, 
to 2,654 in 1947, to 2,107 in 1955. Sentences of imprisonment and simple detention 
of not longer than one year, including those taking the place of pecuniary penalties, 
can be suspended. In 1955, 58,523 such suspensions were granted, as compared with 
38,823 in 1940 and 65,878 in 1948, with considerable fluctuations in the annual 





figures. 
Table nineteen shows the distribution of these penalties between a few of the 


main categories of offenses in 1953. The length of sentences imposed in the same 
year is shown in table twenty. It may be seen that 39 per cent of these sentences were 
of no more than three months, and 65 per cent were of no more than six months. 


TABLE XIX 


Iracy: Distr1BuTION OF PENALTIES BY OFFENSES, 1953 





Fine for crime | Imprisonment |Penal servitude 
(Multa) (Reclusione) | (Ergastolo) 





Offenses against the person...... 5,374 | 19,623 | 80 
Offenses against property aed 2,598 49 ,339 — 
Simple larceny (Furti)... . 106 32,045 aad 














TABLE XX 
Iraty: LENGTH oF SENTENCES OF IMPRISONMENT (Reclusione), 1953 





| T | | 
13 | 36 | 6-12 | 1-2 | 23 | 3-5 | 5-10 | 10-15 
mos. . yrs. yrs. yrs. yrs. | yrs. yrs. Total 


18, 203) 22,953) 14,722) 7,389 | 2,854 | 1,882 | 1,197 | 604 | 664 | 85,604 
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There is, however, also a substantial number of long sentences of between five and 
thirty years, nearly 3 per cent of all sentences of imprisonment. No corresponding 
information is given for simple detention. 

There is no probation for adults in Italy, which may, to some extent, explain 
the frequency of short prison terms. 


H. The Netherlands® (population: approximately 11,000,000) 
The criminal courts of first instance imposed the principal penalties over the 
period 1913 to 1955 set forth in table twenty-one. 


TABLE XXI 


NETHERLANDS: PENALTIES IMPOSED (WITH PERCENTAGES OF ALL COURT DISPOSITIONS ) 





Fines 


Year Imprisonment Simple Detention 


| 
‘ee | 


7,414 (48.8%) 708 (4.9% 5,876 (40.3%) 
22,192 (54.5%) | 603 (1.5 16,117 (39.6%) 
7,979 (45.2%) | 1,175 (6.7% | 7,577 (43.0%) 
9,589 (42.3%) | 721 (3.7% 10,339 (45.6%) 
21,257 (35.2%) | 296 (0.5% 35,044 (58,0%) 
15,690 (34.8%) 379 (0.8% 27,073 (60.1%) 
11, 426 (33.3%) 205 (0.6%) 21,644 (63.1%) 
11,257 (32.7%) 170 (0.5%) 21°897 (63.6%) 








| 
| 





This shows that, ignoring the abnormally high figures during the two World 
Wars, sentences of imprisonment have risen only moderately since 1913, whereas 
the penalty of simple detention (Aechtenis) is hardly used any more and the fine 
(geldboete) has increased nearly fourfold. Proportionately, the use of prison has 
declined by one-third, and that of the fine increased by more than one-half. 

The length of prison sentences is set forth in table twenty-two. 


TABLE XXII 
NETHERLANDS: LENGTH OF PRISON SENTENCES (WITH PERCENTAGES 
OF ALL SENTENCES IMPOSED) 





| j | | | 
|6 mos. and | 3 mos. and | 1 mo. and 
3 yrs. and | Over 1 yr. | | over but | over but | over but | | 
over | but under | | under] | under6 — under 3 Under 1 | 
Syre. | lyr. yr. ;} mos. | mos. 
89 539 1,254 | 3,216 2,669 3,612 4,293 
(0.6%) | (3.4%) | (8.0%) | (20.5%) | (17.0%) | (23.0%) | (27.4%) 
62* | 418 829 | 2,381 | 1,733 2,581 | 3,422 11,426 
(0.5%) | (3.7%) | (7.8%) | (20.8%) | (15.2%) | (22.6%) | (29.9%) 
63+ 406 698 | 2,192 | 1,705 2,427 3,766 11,257 
(0.6%) (3.6%) (6.2%) | (19.5%) | (15.1%) | (21.0%) | (33.5%) 


| | | | 





| 














*Including 3 life imprisonment. ftIncluding 1 life impri 
Capital punishment was abolished in the Netherlands in 1870, and sentences of 
life imprisonment are extremely rare. There is a prevalence of very short prison 


5° The data in this part were drawn from CENTRAAL BUREAU vVooR DE STATISTIEK, CRIMINELE 
STATISTIEK 1955 (Uitgeversmaatschappij W. de Haan N.V., Zeist, 1957). 
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sentences, those of less than six months amounting to more than 70 per cent of all 
dispositions, and those under three months to more than 55 per cent. 

In 41.7 per cent of all cases of simple larceny, sentences of imprisonment were 
imposed in 1955; their length and that of corresponding sentences for aggravated 
larceny are set forth in table twenty-three. 


TABLE XXIII 
NETHERLANDS: LENGTH OF PrIsoN SENTENCES—LARCENY (WITH PERCENTAGES 
OF ALL SENTENCES IMPOSED ) 


| | | 
| Over 1 yr. |6 mos. and | 3 mos. and | 1 mo. and | 
| 3 yrs. and | but under | over but | over but | over but | Under | 
over | 3 yrts. yr. funder 1 yr.| under 6 under 3 mo. 
| ¢ mos. | 


Simple larceny 587 863 
(22.4° 33%) 





179 35! 218 186 


Aggravated 
16.4° ( 14%) 


larceny 2.5%) | (13.< | (13.5% 


In the Netherlands, too, suspended sentences have been widely employed, com- 
bined with a highly developed system of supervision.’ Prison sentences of up to 
one year, sentences of arrest, and fines can be conditionally suspended altogether or 
in part, but partial suspension is more frequent. Success rates are very high, and a 
further expansion of the system is contemplated. A detailed study of the results of 
juvenile probation, carried out after the war, also bears witness to the success of 


the system.™® 


I. Sweden (population: approximately 7,000,000) 

In Sweden, the total number of persons on whom criminal sanctions are im- 
posed is fairly high: 199,095 in 1952, and 228,245 in 1956—1.¢., 3,659.7 and 4,150.6 per 
100,000 of population, respectively, as compared with 2,080.8 per 100,000 for in- 
dictable and nonindictable offenses in England and Wales in 1956. The proportion 
of offenses of “drunkenness and disorderly conduct,” however, was much higher than 
in England—+e., 39,939, or 726.3 per 100,000. Prosecution was suspended in 8,683 
cases in 1952 and in 9,450 cases in 1954. Of the total number of persons sentenced 
in Sweden, approximately go per cent, numbering 205,231 in 1953 and 214,413 in 
1954, received fines. It will be remembered that in Sweden, particular attention has 
been paid for many years to the development of a satisfactory system of fining.® 


57 For the following text, see the details in Dep’r or SociaL AFFAIRS, PRACTICAL RESULTS AND 
Financia, Aspects oF ApuLt Propation c. 3 (U.N.Pub.Sales No. 1954.1V.14), and Dep’r oF Soctat 
AFFAIRS, PROBATION AND RELATED Measures c. 12 (U.N.Pub.Sales No. 1951.IV.2). 

®® See B.L.F. CLEMENS SCHRONER, GEZINsVoocDIT EN LEVENSLOoP (1952); G. TH. KEMPE, RECEASSERING 
IN ONZE SAMENLEVING (1958). 

°° The data in this part were drawn from Sverices OrFictELLa STATISTIK, RATTSVASEN BROTTSLIGHETEN 
AR 1939 AV STATISTIKA CENTRALBYRAN (1941); SratisT1K Arssox FOR SVERIGE (1957). 

See the description of the present Swedish system in THorsrEN SELLIN, THE Protective Cope— 
A SwepisH Proposat (1957). This publication also gives a picture of the proposal for reform drafted 
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The present criminal code provides for two types of prison sentences—those 
with hard labor, with a minimum of two months and a maximum of ten years or 
life; and those of simple imprisonment, with a minimum of one month and a maxi- 
mum of two years. As the figures in tables twenty-four and twenty-five show, there 
are still many very short sentences, especially of simple imprisonment, imposed 
by the courts; and in most cases of this kind, the execution of the sentence is not 
suspended. 


TABLE XXIV 
SweEpEN: PENALTIES IMPosED, 1954 





Females 





Imprisonment with Hard Labor 
Execution not suspended 
2 mos. 
Over 2 mos. but under 6 mos 


Over 1 yr.-2 yrs 
Over 2 yrs.-4 yrs. 
Over 4 yrs.... 
SS 


ee 
Execution suspended........ 


Simple Imprisonment 
Execution not suspended 


ee re re rer 
Over 2 mos.-6 mos 


Over 6 mos 
SEE OPE SOs ven sicannecevevanan 


Over 1 mo.-2 mos 
Over 2 mos.-6 mos 





The development of probation and conditional sentences in Sweden is described 
in Probation and Related Measures.’ There it is stated that in cases of probation, 
the suspension of the execution of sentences is used from 3.5 to 4.2 times as frequently 


by the Swedish Penal Code Commission. The present Western German draft proposes to adopt the 
Scandinavian system of day-fines (Tagesbussen). See the detailed discussion in ENTwurF DES ALLGE- 
MEINEN TEILS EINES STRAFGESETZBUCHS MIT BEGRUNDUNG 55 ef seq. (1958). 

®1See Dep’r oF SociaL AFFAIRS, PROBATION AND RELATED Measures c. 11 (U.N.Pub.Sales No. 


1951.IV.2). 
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TABLE XXV 
SwepEN: PENALTIES IMPOsED, 1956 





Imprisonment with Hard Labor 
Under 6 mos 
6 mos.-under 1 yr. 
1 yr.-under 2 yrs...... 
2 yrs. and over 


Simple Imprisonment 
Under 3 mos 
3 mos. and over 


Preventive Detention 
1 yr. 
1 yr.-2 yrs... . 
rer 


Total. . 
Probation . 





as the suspension of the imposition of sentence. In 1946, for example, out of a total 
of 3,207 cases put on probation, in 2,492 cases the execution of the sentence was 
suspended, whereas in only 715 cases was the imposition of the sentence suspended. 
In another United Nations publication,® it is pointed out that “Swedish judges, 
under the influence of the prevailing Continental tradition, preferred the customary 
form of suspended sentences . . . in numerous cases where one might have expected 
a resort to the new form of suspension of the imposition of a sentence.” The figures 
given above show that the execution of prison sentences was more frequently 
suspended in cases of imprisonent with hard labor than in those with simple im- 
prisonment; more frequently in cases of females than in cases of males. On the 
other hand, there are very few sentences of four or more years. To some extent, 
their place is taken by preventive detention, which can be used for mentally- 
defective offenders and habitual recidivists, with periods from one to twelve years 
for the former group, and from five to fifteen years for the latter. There were 272 
such sentences in 1953 and 226 in 1954, but only 85 in 1956, of which only 19 were 
for over two years. 


Ill 


CoNCcLUSION 


This survey is, in many ways, incomplete. The time and space available did 
not permit, for example, an investigation of the differences in sentencing accord- 
ing to age, sex, and previous convictions. Nor could, with a few exceptions, differ- 
ences for the various categories of offenses be shown. Such further analysis of 


*3 See Dep’r oF Soctat AFFairs, PracticaL RESULTS AND FInaANciaL Aspects OF ADULT PROBATION IN 
SeLecrep Countries 47 (U.N.Pub.Sales No. 1954.1V.14). 
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the material would be essential, however, to obtain an accurate picture. As could 
be shown in one or two instances, developments sometimes differ widely according 
to the type of offense studied, and it would be a matter of considerable interest 
to examine the significance of the age and sex factors and of recidivism for judicial 
sentencing policy. 

If there is one particular feature which seems to have emerged from this study 
and to which special attention should be drawn, it is the large numbers of very 
short sentences of imprisonment still used in many countries. Experience has shown 
that such sentences cannot be altogether dispensed with, but their use might be 
still further reduced. If, as may well be the case, the potentialities of using fines 
instead of such sentences have largely been exhausted, other alternatives will have 
to be found,™ among which an extended use of probation seems to deserve special 
attention. 


** See Mannheim, supra note 1. 
** See Home Orrice Apvisory CoUNCIL. ON THE TREATMENT OF OFFENDERS, REPORT ON ALTERNATIVES 


To SHORT TERMS OF IMPRISONMENT (1957). 
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